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Abstract

In the article, issues connected with medical and psychological expert opinions in cases concerning annulment of a declaration of
will are presented. Cases requiring participation of a psychiatrist or a psychologist in drawing up of an expert opinion are pre-
sented, as well as cases where a comprehensive opinion is more useful than an individual one. Furthermore, the issue of conduct-
ing a psychological interview with participants in legal proceedings — which is controversial amongst lawyers — is brought up. In
the last few years, a systematic increase in the number of expert opinions concerning attempts to annul previously executed legal
actions has been observed, which requires development of uniform criteria of expert opining. A lack of such criteria is one of the

reasons for the lengthening of legal proceedings.
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1. Introduction

Recently, there has been a systematic increase in
the number of cases where civil courts have requested
expert opinions in cases concerning annulment of
a “declaration of will” (in its broadest sense). Usually,
inheritors, motivated by various, not always justified,
reasons, aim to annul a testament that is disadvanta-
geous to them. Increasingly often, however, there are
cases where a person conducting a legal action, mainly
a deed of gift, but also a contract of purchase, taking
out a loan or certification of a bill of exchange, after
some time — sometimes a very long time — attempts to
annul this action. A relatively rare, but because of this
especially interesting, issue is lawsuits in family cases —
efforts to annul a marriage or to recognise a child born
out of wedlock. These cases are characterised by a par-

ticular intensity of emotions on the part of involved
parties and outwardly do not concern financial issues.
Nonetheless, after one becomes acquainted with the
evidence material, it often turns out that economic mo-
tivation is the main factor lurking in the background.
In previous paper by authors of the present article
(published in No. LXI of Problems of Forensic Sci-
ences) the theoretical basis for the drawing up of ex-
pert reports in these kinds of cases and the issue of
competencies of experts of various specialisations were
presented. This article is a continuation of these issues.
At the same time, on the basis of examples from con-
crete cases, the authors look at a widely discussed
question: in which cases should an opinion be an indi-
vidual one, and in which a more comprehensive one?
They also intend to present conclusions on the method
of collecting evidence material, which is then made
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available to forensic experts and can be used when
drawing up an expert opinion. For, from the authors’
observations, it transpires that deficiencies in this area
are the most frequent cause of drawing up of expert
opinions that are incomplete or vague. This necessi-
tates requesting further expert opinions from succes-
sive experts, which prolongs proceedings and incurs
additional costs.

2. Case studies
2.1. Case I — annulment of marriage

After a couple years of marriage a husband, Ma-
rian G., acting through his plenipotentiary, filed for an-
nulment of his marriage, claiming that at the moment
of entering into marriage, his state of health did not al-
low him to consciously and freely express his will. He
signed the marriage certificate in his fiancée’s home
while being “semiconscious” and he did not realise he
had executed this act.

His wife, Arleta G., admitted that her husband had
had an accident the day before their marriage and for
this reason she had proposed postponement of the date
of marriage, but her partner disagreed, and he was
fully conscious. After the wedding he also participated
in the wedding reception and it was not until late eve-
ning, out of concern for his health and despite his ac-
tive protests, that she took him to a hospital, where he
stayed for a very short time.

The court sent the case files to the Department of
Forensic Medicine, posing the question: “Did the com-
plainant, Marian G., on the day when he had a tempo-
rary discharge from hospital, because of the state of his
health at that time, have the ability to freely and con-
sciously confirm his earlier decision concerning mar-
riage, or was this ability excluded or limited, and if so,
then to what extent?” Thus the scope of the expert
opinion was strictly defined; however, requesting evi-
dence in the form of an expert opinion from an institu-
tion, the court gave the institution a free hand in
choosing the experts. After becoming acquainted with
the case files it was ascertained that they did not con-
tain any witnesses’ statements. The only evidence ma-
terial was trial documents of the parties and a photo-
copy of the complainant’s full treatment history, which
had begun less than 24 hours before entering into the
marriage.

According to this documentation it turned out that
Marian G., a 23-year-old man, was brought to the hos-
pital by ambulance on a Friday afternoon. He was un-
conscious, from the interview conducted by an un-

identified member of staff it transpired that he had
fallen down the stairs in his own home. During the next
medical consultation — after the patient had spent sev-
eral hours in a hospital and had had intense pharma-
cotherapy — a neurologist stated that verbal contact
with the patient was very limited. Marian G. kept fall-
ing asleep and had minimal orientation concerning his
whereabouts. Also, numerous disturbances diagnosed
during a neurological examination were described. On
Saturday morning, Marian was temporarily released
and taken home by his family on a pass. In his medical
files, there was a significant statement: “Pass provided
on the request of parents and the patient himself to ar-
range formalities connected with the patient’s wed-
ding. The hospital does not take any responsibility for
any injury to health which may occur during the period
covered by the pass”. Beneath this statement were the
signatures of Marian G. and both of his parents. The time
of return from the temporary discharge was not noted.
The stay in the hospital lasted for another 10 days, so it is
hard to define it as a “short” one. Marian G. was dis-
charged from the hospital with the following diagnosis:
“State after intoxication with an unknown toxic sub-
stance, head injury with concussion of the brain”.

In this case, the medical documentation contained
information enabling an unambiguous pronouncement
that the health of the complainant on this specific day
precluded his conscious confirmation of the earlier de-
cision to enter into the marriage. Drawing up of the ex-
pert opinion required participation of a psychiatrist or
aneurologist. However, if the opinion was to relate not
to that specific day, i.e. the first 24 hours of hospital
treatment, but to the following days, the case would
not be so obvious. Article 82 of the Civil Code clearly
states that in order to ascertain invalidity of a statement
of will it is essential to observe such an intensification
of symptoms that results in exclusion of consciousness
or freedom. However, in this case, similarly to most
diseases, a certain continuum occurs — from complete
absence of consciousness, and thus awareness as well,
through narrowing of the field of consciousness, to
a complete return of psychological functions to the
level from before the intoxication and falling down the
stairs. If a need to assess the complainant’s ability to
give a valid statement of will on some other day were
to arise, an expert psychologist would play a leading
role in the experts’ team. The fact is that the decision to
enter into the marriage must have been made at least
one month earlier, and the preparatory period required
some activity on the part of the complainant. More-
over, the marriage had lasted long enough to enable
the complainant to realise that he had entered into that
marriage. Determination of the motives which had
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driven Marian G. before entering into the marriage,
during the marriage, and at the moment of filing the
petition to annul it, would be very important for the fi-
nal conclusions of the expert opinion. This was also
a very interesting problem for psychiatrists, but the fo-
rensic expert, limited by the decision of the court,
could not broaden the scope of his study by including
a psychiatrist in this case.

2.2. Case Il — Annulment of a deed of gift

This contract was drawn up by Jerzy J., who was
48 years old at that time, and who possessed a court
ruling on his inability to exist independently. For sev-
eral years this man had been afflicted with a serious,
progressive disease of the arteries. In the course of this
disease, necrosis of the peripheral parts of the limbs
was taking place together with a sharp pain that could
only be controlled with narcotic analgesics. Jerzy J.
had higher education, he was a professional soldier,
a high-ranking officer in an elite unit, which, in a later
period, would be connected with a high pension. He
also possessed a number of material goods. His mar-
riage did not go well. A divorce was ruled in the initial
period of the disease, when Jerzy J. was still independ-
ent. There were two children in this marriage, with
whom the examined person was emotionally close. He
stayed in contact with the children, fulfilled their mate-
rial needs and organised summer holidays for them.

Despite regular treatment, during which the patient
did not always follow the prescribed therapy, e.g. he
never stopped smoking, the illness progressed. A foot
amputation was necessary, then shank amputation,
then the other foot was also amputated, and at the last
stage — a left forearm. Shortly before the forearm am-
putation, Jerzy J. was still able to drive a car adjusted
to his disability, he arranged meetings with his chil-
dren by phone, he was very concerned about their stud-
ies. Suddenly, he broke off all family and social
relations and “disappeared”. After several months his
sister found him. It turned out that he was living in
concubinage with a woman with primary education,
who did door-to-door selling. He had moved to her
house in a village. He claimed that he was fine and his
concubine looked after him. His sister happened to
overhear a conversation in a village shop concerning
her brother. From this conversation it transpired that
the concubine had boasted of how well she was deal-
ing with her partner. When he was “disobedient” she
locked him up for the whole day, earlier depriving him
of his prostheses, and also took away his phone. For
being obedient he was rewarded with regular adminis-
tration of analgesics.

The alarmed family wanted to take him away, but
he categorically refused. He said he didn’t want to be
a burden on them. After some time he admitted he had
prepared an unconditional deed of gift to his concu-
bine. He was aware he was harming his children and
considered that at least for this reason he should have
endured his present lot. Only after he was informed
that it was possible to invalidate this contract, did he
agree to move to his sister and undertook energetic le-
gal action.

During the proceedings concerning invalidation of
the deed of gift, extensive medical documentation was
collected, relating to both hospital and out-patient
treatment. The donor was examined by an expert psy-
chiatrist, who found in his actions no signs of con-
sciousness disturbances or any other disturbances of
psychic functions. He questioned this expert opinion,
so another expert was called, who fully agreed with the
conclusions of his colleague. Jerzy J. did not manage
to become acquainted with this second expert opinion,
as he died. The case was taken over by his son, who at
that time was a law student. He petitioned for the sum-
moning of successive experts and the court accepted
these petitions. Expert opinions, based now only on
medical documentation, were drawn up successively
by: a cardiologist, a neurologist, and a vascular sur-
geon. At the last stage an expert clinical pharmacolo-
gist was summoned, whose task was to assess how the
medications used by the donor, including those with
a narcotic effect, might have influenced the state of
consciousness of Jerzy J. The opinions of all the ex-
perts were in agreement; in their reasons they referred
to the participation of a notary when preparing the con-
tract, to medical documentation and to results of a psy-
chiatric examination of the donor, conducted by two
expert medical doctors, as well as further activity of
the donor relating to annulment of the deed. The fact
that two years after preparation of the agreement in
question, despite the constant progress of the disease
and a bigger daily dose of analgesics, he was fully con-
scious and acted logically and consistently, was for
successive experts an additional argument that he was
fully aware on the day when the act of donation was
prepared.

In spite of six successive concurring expert opin-
ions, the court agreed to accept another petition asking
for an expert opinion from a scientific institution. Here
a comprehensive opinion was issued, different from
the previous ones. The team of experts (a psychiatrist,
pharmacologist, and psychologist) concluded that, in-
deed, the health condition of Jerzy J. at the time of
preparation of the contract in question did not support
the premise that his consciousness was in any way lim-
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ited or, the more so, absent. Nonetheless, his life situa-
tion caused him to be fully deprived of freedom of
acting. Each of the previously summoned experts had
limited him/herself to analysing medical documenta-
tion concerning his/her specialty, but did not see the
problem holistically. And only such an approach en-
abled conclusions to be drawn on the basis of such
facts as total dependency on the concubine, need for
absolute care, or presence of constant, acute pain,
which was possible to control only with systematic ad-
ministration of medicines. The donor was not able to
put on his prostheses by himself, and without them he
was totally helpless. Theoretically, it could be argued
that this donation was proof of gratitude for care, but
forensic experts also noticed some circumstances
which contradicted this assumption. Among these fac-
tors were the testimonies of neighbours concerning the
taking away of prostheses, switching off of the phone
and leaving of Jerzy J. alone in a locked flat, or his ef-
forts to annul the notarial act in a later period.

All of the extensive evidence material collected in
the case files allowed experts to accept that although
they agreed with the opinion on the fully preserved
awareness of the donor, they considered that the sec-
ond condition described in Article 82 of the Civil Code
was not fulfilled, for the donor was in a situation which
totally deprived him of freedom of deciding and ex-
pressing his will. In this case, it was only when a com-
plex expert opinion was drawn up that existing doubts
could be eliminated and the proceedings finished.

In the cases described above the collected evidence
material justified participation or cooperation of an ex-
pert medical doctor in drawing up of the expert opin-
ion. However, there are situations where attempts to
annul an earlier statement of will are made by persons
who have never been to a medical doctor, so there are
no medical files from the past, and a current examina-
tion may not provide information that is useful for
drawing up an expert opinion either. In such situations
the subject of deliberation of the expert can only be
analysis of the motivation that drove the person when
submitting the declaration of will, the person’s life sit-
uation, personality traits, or susceptibility to influ-
ences and suggestions of others. These issues are a part
of a psychologist’s competencies.

A case is presented below where appointment of
forensic psychologists alone was justified.

2.3. Case III — annulment of a deed of gift
The aim of a psychological expert opinion was to

assess whether 77-year-old Anna B., at the moment of
executing a deed of gift was in a state excluding aware

and free decision-making and declaration of will.
From the case files it transpired that Anna B., by a no-
tarial deed, gave her grandson Pawet half of a house, of
which she was a co-owner and in which she lived.
Three months after executing this legal deed, she sub-
mitted a letter to court in which she claimed that the
content of the declaration of will had been unclear to
her, for it had been read by a notary very quickly, and,
furthermore, she “had had a nervous breakdown, and
she had signed the act under pressure from her daugh-
ter”. After several days Anna B, together with her sec-
ond daughter and son, who were not included in the
deed of gift, proposed an amicable meeting to her
grandson to annul the deed of gift, but he rejected this
proposal. Two weeks later Anna B. submitted another
letter where she stated that she was aware at the mo-
ment of signing of the deed of gift. Subsequently, after
a half of year, she filed a lawsuit to annul the deed of
gift and she stated there that her intention was to also
donate to her children, and not only to the grandson
(son of her daughter). Her plenipotentiary stated she
had been in a state excluding conscious and free deci-
sion-making, because she had yielded to pressure from
her daughter. A dozen or more letters written or signed
by Anna B. were attached to case files. In some of
them Anna B. filed a lawsuit against her grandson, but
then she withdrew it. In other letters she claimed that
her daughter, who was not living with her, was forcing
her to sign various letters which had not been read by
Anna B. This daughter also paid her attorney. In subse-
quent letters, Anna B. concluded that she had always
wanted to divide her estate between her three children,
but she was deceived by her daughter; she was also
afraid of her as she was beaten and threatened by her.
The experts, apart from analysing information in
the case files, conducted psychological interviews
with daughters and the son. The grandson did not
agree to be interviewed. From the obtained informa-
tion it transpired that Anna B. had been a widow for
the last 20 years; she had two daughters and a son and
was living in her own house with one daughter. She
lived off her pension; together with her daughter they
bore the costs of running the house. She had a primary
education, had never worked professionally, but had
looked after the children and run the home. Her hus-
band had always been responsible for the material se-
curity of the family, and had also dealt with all official
matters. She was helpless, was not able to manage fi-
nances and often borrowed money from friends and
acquaintances. During the last period she was unable
to take care of her home or to prepare a meal for her-
self. She obtained everyday help from her daughter
who was living with her, and she expected support
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from her son, especially in dealing with the judicial
proceedings. There were severe conflicts between
Anna B. and her children as well as between the sib-
lings concerning the estate and use of the house; there
were fist fights, and some cases came before the police
and the prosecutor’s office.

The conducted psychological examinations sug-
gested that Anna B. did not manifest psychic distur-
bances, but her intellectual abilities were low, on the
lower borderline of normal. Damage to the central ner-
vous system was diagnosed, which might have been
the cause of her confrontational character, egocen-
trism, emotional lability, quarrelsomeness, and noisi-
ness, described by the people around her.

The obtained data did not suggest that Anna B. fa-
voured any of her children or grandchildren, or that
she was significantly dependant on them. Admittedly,
she required some help because of the state of her
health, since for several years she had been treated for
serious ailments of her spine and had to use a walking
stick when walking, but she was still able to satisfy her
needs by herself.

When analysing the motivation of Anna B. in exe-
cuting a deed of gift only to her grandson, experts con-
cluded that it was not psychologically justified. In
assessment of the decision of Anna B., her low intel-
lectual abilities, helplessness in formal cases, tendency
to succumb to other’s influences, which was mani-
fested among other things in numerous declarations
with changeable content, difficulties in everyday func-
tioning, which resulted in her dependency on others,
were taken into account. Another argument was the
fact that the questioned deed of gift did not protect in
any way the lifelong rights of Anna B. to live in her
own home. The described factors allowed experts to
conclude that Anna B., at the moment of preparation of
the deed of gift succumbed to the pressure of her
daughter and did not understand the legal conse-
quences of the undertaken action. The available data,
however, did not allow experts to state categorically
whether Anna B. was in a condition which totally, or
only partially excluded freedom of decision-making,
because there was a lack of objective information on
the circumstances of the drawing-up of the disputed
document.

3. Discussion

The last of the presented cases is an example of
a situation where an important factor in the annulment
of a legal action was assessment of whether there was
a total lack of freedom of decision-making by a donor

and only forensic psychologists were competent to is-
sue such an expert opinion. It is also an example of
a case where the problem — discussed by psychologists
and psychiatrists — of criteria of assessment of psychic
ability to consciously and freely express one’s will is
once again present, taking into account, on the one
hand, regulations present in the civil code, and on the
other — contemporary psychological knowledge on de-
cision-making [1].

From the methodological point of view, an impor-
tant source of information on the psychological situa-
tion of a person executing a legal deed, apart from
psychological examination of the donor, is psycholog-
ical interviews with members of his/her family. Such
interviews enable collection of much information con-
cerning the life history of the person executing the le-
gal deed, her/his situation both at the moment of
drawing up of the document and later, and also the cir-
cumstances in which the drawing-up took place.

Opinions of judges vary concerning acceptance of
this method and use of information collected on this
basis in expert reports. Some of them do not allow psy-
chologists to conduct interviews, treating these as un-
authorised collection of evidence by a psychologist. At
the same time, they think that collection of information
concerning a person who has executed a legal deed
would be possible during interviewing of witnesses,
possibly in the presence of an expert. However, a nu-
merous group of judges agrees to interviewing by psy-
chologists, referring to an assenting interpretation of
certain regulations of the Code of Civil Procedure. For
this reason in each case of the drawing up of an expert
opinion concerning the questioning of a declaration of
will, expert psychologists agree in advance with the
judge as to whether to use this basic method of psycho-
logical study. Expert psychiatrists also point to the im-
portance of this source of information [3].

Summarising the examples given above, it should
be observed that each of the described legal deeds re-
quired a submission of a valid declaration of will. This
declaration of will was submitted to a notary or to an-
other state official. In petitions to annul such deeds, the
main argument was a statement that the complainant,
for various reasons, at this specific moment was in
such state of mental health or in such a situation that
prevented her/him from giving a valid declaration of
will as defined in Article 82 of the Civil Code. These
factors were serious enough to exclude conscious and
free actions. At the same time, when citing the state of
health as a reason, it should be proven that symptoms
were sufficiently untypical for a notary or other civil
servant to have no doubts as to preservation of aware-
ness. In cases where the same person who submitted
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a declaration of will then wanted to annul it, a third
premise was necessary — psychic anomalies or distur-
bances present in the past must have had a reversible
character, enabling the person in question to act con-
sciously currently.

Assessment as to whether psychic disturbances re-
ally were present in the conducted case usually re-
quires special knowledge, and hence — appointment of
an expert. It is generally considered that the expert
should be a psychiatrist. From the expert practice of
the authors of the present article it transpires that
sometimes, after becoming acquainted with a disad-
vantageous expert opinion in the case, plenipotentia-
ries of parties do not have substantial objections and
do not ask for further explanations, but they strive to
have another expert opinion drawn up, petitioning for
experts of various specialties. We have come across
the standpoint that the only competent specialist to as-
sess the state of awareness of a sick person who had
had their larynx removed was a laryngologist, a spe-
cialist to assess a person suffering from lung cancer
could only be a pulmonary specialist, and, what is
more, a “pulmonary specialist — oncologist”, and the
fact that a donor, among a number of other diseases,
also suffered from eczema meant that an opinion on his
state of his mind should be issued by a dermatologist.
Plenipotentiaries of the parties are not bothered by the
fact that a disease was revealed several years after exe-
cuting the declaration of will in question, for it “cannot
be excluded” that while being latent it influenced the
person’s state of awareness. At the same time it can be
observed that currently judges consent to submitted
petitions in a rather automatic way significantly more
frequently than in past years. This results in the issuing
of numerous highly specialised expert opinions, which
for a person not possessing medical knowledge may be
difficult to interpret, and hence may create an impres-
sion of being mutually conflicting. Explaining these
ostensible contradictions causes unnecessary prolon-
gation of judicial proceedings and an increase in costs.

It should be emphasised that the regulations of the
Civil Code and Code of Civil Proceedings which are in
force place emphasis on the activity of plenipotentia-
ries in presentation of evidence, and the right of the
court to request evidence not indicated by parties is
limited by the following rules: equality of parties, im-
partiality, and contradictory condition [2]. According
to the authors one may not interpret this fact in such
a way that the judge is obliged to accept any petition
submitted. It seems that the courts to an insufficient
extent use their rights to take decisions concerning
summoning of experts that are appropriate to the prob-
lems that occur in disputed cases. In cases that raise

doubts the court should have the possibility of consult-
ing with the expert on the scope of the expert opinion
and to establish whether the collected evidence mate-
rial is sufficient to issue an opinion in the requested
range.
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OPINIOWANIE PSYCHIATRYCZNE I PSYCHOLOGICZNE
W SPRAWACH DOTYCZACYCH UNIEWAZNIENIA OSWIADCZENIA

WOLI. OPIS PRZYPADKOW

1. Wstep

W ostatnim czasie obserwujemy systematyczny
wzrost liczby spraw, w ktorych sady cywilne zasiggaja
opinii bieglych w przypadkach dotyczacych uniewaz-
nienia szeroko rozumianego ,,0$wiadczenia woli”. Prze-
waznie spadkobiercy z réznych, nie zawsze uzasadnio-
nych przyczyn, daza do uniewaznienia niekorzystnego
dla nich testamentu. Coraz czgsciej jednak zdarzajq sig
sprawy, w ktorych osoba dokonujaca czynnosci prawnej,
glownie aktu darowizny, ale takze umowy kupna, za-
ciagnigcia kredytu lub poswiadczenia weksla, po pew-
nym, niekiedy bardzo odleglym czasie, dazy do unie-
waznienia tej czynno$ci. Stosunkowo rzadkim, ale przez
to szczegdlnie interesujacym zagadnieniem, sa pozwy
w sprawach rodzinnych — starania o uniewaznienie mat-
zenstwa czy tez uznanie dziecka pozamatzenskiego. Spra-
wy te charakteryzuja sig¢ szczeg6lnym nasileniem emocji
u stron procesu i pozornie nie dotycza problemoéw ma-
jatkowych. Jednak po zaznajomieniu si¢ z materialem
dowodowym czgsto okazuje sig, ze w tle kryja si¢ glow-
nie pobudki o charakterze ekonomicznym.

W poprzedniej pracy autorek niniejszego artykutlu
(zamieszczonej w nr LXI czasopisma Z zagadnien nauk
sqdowych) zostaly przedstawione teoretyczne podstawy
opracowywania ekspertyz w tego typu sprawach oraz
problem kompetencji biegtych poszczegolnych specjal-
no$ci. Obecne opracowanie jest kontynuacja tego za-
gadnienia. Jednocze$nie na przykladzie konkretnych
spraw z dziatalno$ci opiniodawczej autorki zamierzaja
omoéwié szeroko dyskutowany problem zawierajacy si¢
w pytaniu, w jakich przypadkach opinia powinna mie¢
charakter indywidualny, a w jakich bardziej komplek-
sowy. Zamierzajg takze przedstawi¢ wnioski dotyczace
sposobu gromadzenia materiatu dowodowego udostep-
nianego bieglym, aby mozna go byto wykorzystac¢ przy
opracowywaniu opinii. Z obserwacji autorek wynika bo-
wiem, ze braki w tym zakresie sa najczgstsza przyczyna
opracowywania opinii okreslanych jako niepelne czy nie-
jasne. W $lad za taka oceng idzie zasigganie opinii kolej-
nych bieglych, co przedtuza czas postgpowania i powo-
duje dodatkowe koszty.

2. Prezentacja przypadkow
2.1. Przypadek I — uniewaznienie matzenstwa

Po kilku latach trwania malzenstwa maz, Marian G.,
dziatajacy przez swojego pelnomocnika, wnidst o unie-
waznienie tego zwiazku, twierdzac, iz w chwili zawiera-
nia maltzenstwa jego stan zdrowia nie pozwalat na swia-
dome i swobodne wyrazenie woli. Akt $lubu podpisal
w domu narzeczonej, bedac ,,pétprzytomnym” i nie zda-
jac sobie sprawy z dokonania tej czynnosci.

Zona, Arleta G., przyznata, ze w dniu $§lubu maz byt
po wypadku i w zwiazku z tym proponowata przetozenie
jego terminu, ale partner nie chciat sig na to zgodzi¢ i byt
w petni $wiadomy. Po $lubie uczestniczyl jeszcze w przy-
jeciu weselnym 1 dopiero pdéznym wieczorem, w trosce
0 jego zdrowie, mimo ze si¢ temu aktywnie sprzeciwiat, od-
wiozta go do szpitala, w ktorym przebywat bardzo krotko.

Kierujac akta do zakladu medycyny sadowej, sad
sprecyzowal pytanie: ,,czy powod Marian G. w dniu
udzielonej mu przepustki ze szpitala miat, z uwagi na je-
go 6wczesny stan zdrowia, zdolno$¢ swobodnego i $wia-
domego potwierdzenia wczesniej zapadlej decyzji o za-
warciu malzenstwa, czy tez zdolno$¢ ta byta wylaczona
lub ograniczona, a jezeli tak, to w jakim zakresie?” Zostat
zatem $ci$le wyznaczony zakres opinii, natomiast po-
wolujac dowod z opinii instytucji, sad pozostawit petna
swobode w doborze bieglych. Po zapoznaniu sig z trescia
akt stwierdzono, ze nie zawierajg one jakichkolwiek zez-
nan $wiadkéw. Jedynym materiatem dowodowym byly
pisma procesowe stron i kserokopia peinej historii le-
czenia powoda rozpoczgtego niespetna dobeg przed za-
warciem przez niego zwiazku matzenskiego.

Z dokumentacji tej wynikato, ze Marian G., 23-letni
mezezyzna, zostal przywieziony do szpitala w piatek
w godzinach popotudniowych przez karetke reanima-
cyjna. Byl nieprzytomny, z wywiadu (nie wiadomo, przez
kogo przeprowadzonego) wynikato, ze spadt ze schodow
we wilasnym domu. Przy kolejnym badaniu konsulta-
cyjnym po kilkugodzinnym pobycie pacjenta w szpitalu
i intensywnej farmakoterapii, neurolog stwierdzit, ze
trudno nawiaza¢ z pacjentem kontakt stowny. Marian G.
zasypiat oraz stabo orientowat si¢ w otoczeniu. Opisano
takze liczne zaburzenia stwierdzone w badaniu neurolo-
gicznym. W sobote rano Marian G. zostat zabrany przez
rodzing na przepustke. W dokumentacji lekarskiej znaj-
dowat si¢ znamienny wpis: ,,przepustka na prosbg rodzi-
cOw i pacjenta [wydana w celu] zatatwienia formalno$ci
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zwigzanych ze §lubem. Szpital nie odpowiada za usz-
czerbki na zdrowiu powstate w okresie przepustki”. Pod
tym o$wiadczeniem, oprécz podpisu Mariana G., znaj-
dowaty si¢ podpisy jego obojga rodzicow. Nie odnoto-
wano godziny powrotu z przepustki. Pobyt w szpitalu
trwatl jeszcze 10 dni, a zatem trudno go okresli¢ jako
,krotki”. Marian G. wypisany zostal z rozpoznaniem:
,,stan po zatruciu nieokreslona substancja toksyczna, uraz
glowy ze wstrzasnieniem mozgu”.

W tym przypadku dokumentacja lekarska zawierata
informacje pozwalajace na jednoznaczne stwierdzenie, iz
stan zdrowia powoda w tym konkretnym dniu uniemozli-
wiat §wiadome potwierdzenie zapadtej wczesniej decyzji
o zawarciu matzenstwa. Opracowanie opinii wymagato
udziahu lekarza psychiatry lub neurologa. Gdyby jednak
opinia miata dotyczy¢ nie tego konkretnego dnia, czyli
pierwszej doby leczenia szpitalnego, a dni kolejnych,
sprawa nie byltaby tak oczywista. Art. 82 k.c. jasno okres-
la, iz dla stwierdzenia niewaznosci o$wiadczenia woli
konieczne jest takie nasilenie objawow, ktore powoduje
wylaczenie $wiadomosci lub swobody. Tymczasem
w tym przypadku, podobnie jak w wigkszosci stanow
chorobowych, wystepuje pewne kontinuum — od catko-
witego zniesienia przytomnosci, a zatem i $wiadomosci,
poprzez zawgzenie pola §wiadomosci, az do petnego po-
wrotu funkcji psychicznych do poziomu sprzed zatrucia
i upadku. Gdyby zatem zaszta konieczno$¢ oceny zdol-
no$ci do ztozenia przez powoda waznego o§wiadczenia
woli w innym dniu, biegly psycholog mogltby odegraé
w zespole opiniujacym wiodaca rolg. Faktem bowiem
jest, ze decyzja o zawarciu zwiazku malzenskiego mu-
siata zapas¢ co najmniej na miesiac wczesniej, a okres
przygotowan wymagal od powoda aktywnosci. Ponadto
matzenstwo trwato dostatecznie dtugo, aby powod mogt
wczesniej zorientowac si¢ o jego zawarciu. Ustalenie
motywow, jakimi kierowat si¢ Marian G. przed zawar-
ciem zwiazku, w czasie jego trwania i w momencie ztoze-
nia pozwu o uniewaznienie, byloby dla ostatecznych
wnioskOw opinii istotne. Problem ten byl bardzo intere-
sujacy takze dla psychiatry, ale bieglty zwiazany postano-
wieniem sadu nie mogl poszerzy¢ swojej wiedzy o przy-
padku.

2.2. Przypadek Il — uniewaznienia umowy darowizny

Umowa ta zostata sporzadzona przez Jerzego J., li-
czacego wowczas 48 lat i posiadajacego orzeczenie o nie-
zdolnosci do samodzielnej egzystencji. Mgzczyzna ten
od kilku lat dotknigty byl powaznym, postepujacym
schorzeniem naczyn tgtniczych. W przebiegu tego scho-
rzenia nast¢gpowala martwica obwodowych odcinkow
konczyn oraz bardzo silne dolegliwosci bolowe mozliwe
do opanowania jedynie przez narkotyczne leki przeciw-
bolowe.

Jerzy J. miat wyksztatcenie wyzsze, byt zawodowym
wojskowym, w elitarnej jednostce doshuzyt si¢ wysokie-
go stopnia oficerskiego, z czym, w pozniejszym okresie,
wiazala si¢ wysoka renta, posiadat takze szereg dobr ma-
terialnych. Jego malzenstwo nie ukladalo si¢ dobrze.
Rozwdd zostat orzeczony w poczatkowej fazie choroby,
kiedy Jerzy J. byt jeszcze samodzielny. Z matzefnstwa po-
chodzilo dwoje dzieci, z ktorymi badany byl zwiazany
uczuciowo, kontaktowat si¢ z nimi, dbat o ich potrzeby
materialne, organizowat wyjazdy wakacyjne.

Mimo systematycznego leczenia, w ktorym pacjent
jednak nie do konca stosowat zalecona terapig, np. nie za-
przestal palenia tytoniu, choroba post¢gpowata. Koniecz-
na byla amputacja stopy, nastgpnie podudzia, drugiej
stopy, a w ostatniej fazie — lewego przedramienia. Jesz-
cze na krotko przed amputacja przedramienia Jerzy J. jez-
dzit samochodem przystosowanym do jego inwalidztwa,
telefonicznie umawiat si¢ na spotkania z dzie¢mi, intere-
sowat si¢ ich studiami. Nagle zerwat wszelkie kontakty
rodzinne oraz towarzyskie i ,,zniknal”. Po kilku mie-
sigcach odnalazta go siostra. Okazato sig, ze pozostawat
w konkubinacie z kobieta z wyksztalceniem podstawo-
wym, trudnigca si¢ handlem obwoznym. Przeprowadzit
si¢ do jej domu na wsi. Twierdzit, ze jest mu dobrze,
a konkubina otacza go opieka. Zupelnie przypadkowo
w wiejskim sklepiku siostra byla swiadkiem rozmowy
dotyczacej jej brata. Z rozmowy tej wynikato, ze konku-
bina chwali si¢ powszechnie, jak sobie doskonale radzi
z partnerem. Kiedy jest ,niepostuszny”, zamyka go na
caly dzien, pozbawiajac wczesniej protez, zabiera mu
takze telefon. Za postuszenstwo nagradzany jest regular-
nym podawaniem lekow przeciwbolowych.

Zaalarmowana rodzina chciala go zabra¢, na co sta-
nowczo si¢ nie godzit. Twierdzit, Ze nie chee by¢ dla nich
cigzarem. Po pewnym czasie przyznal si¢ do sporzadze-
nia notarialnego aktu darowizny, nie obwarowanego za-
dnymi warunkami. Zdawat sobie sprawe, ze skrzywdzit
dzieci i uwazal, ze chociazby z tego powodu powinien
znosi¢ swoj obecny los. Dopiero po uzyskaniu informa-
cji, ze mozliwe jest uniewaznienie wezesniejszej umowy,
zgodzil si¢ na przeniesienie do siostry i rozpoczat ener-
giczne dziatania prawne.

W toczacym si¢ postgpowaniu o uniewaznienie umo-
wy darowizny zgromadzono obszerna dokumentacjg le-
karska, zarowno szpitalna, jak i ambulatoryjna. Darczyn-
ca byl badany przez bieglego psychiatre, ktory nie dopa-
trzyt si¢ wystgpowania u niego zaburzen $wiadomosci
czy tez innego zakldcenia czynnos$ci psychicznych. Za-
kwestionowat t¢ opinig, w zwiazku z czym powotano ko-
lejnego bieglego, ktory w pelni podzielit wniosek swo-
jego kolegi. Jerzy J. nie zdazyl zapoznaé si¢ z druga
opinia psychiatryczna, bowiem zmart. Prowadzenie spra-
wy przejat jego syn, wowczas student prawa. Sktadat on
wnioski o powolywanie kolejnych biegtych, a sad przy-
chylat si¢ do tych wnioskow. Opinie, juz tylko w oparciu
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o dokumentacj¢ medyczna, opracowywali kolejno: kar-
diolog, neurolog i chirurg naczyniowy. Na ostatnim eta-
pie zostal powotany biegly farmakolog kliniczny, kto-
rego zadaniem byta ocena, w jaki sposob stosowane leki,
w tym narkotyki, mogly wptywaé na stan swiadomosci
Jerzego J. Opinie wszystkich bieglych byly zgodne,
w uzasadnieniu powotywali si¢ nie tylko na udziat nota-
riusza w sporzadzeniu umowy, dokumentacj¢ medyczna
i wynik badania psychiatrycznego darczyncy, przepro-
wadzonego przez dwoch bieglych lekarzy, ale takze na
pbzniejsza jego dziatalnos¢ podjeta w celu uniewaznienia
tej czynnosci. Fakt, iz w dwa lata po sporzadzeniu spor-
nej umowy, mimo dalszego postepu choroby i wigkszej
dobowej dawki lekow przeciwbolowych, byt on w petni
$wiadomy, dziatat logicznie i konsekwentnie, byt dla ko-
lejnych bieglych specjalistow dodatkowym argumentem
za wystgpowaniem pelnej §wiadomosci w dniu dokony-
wania aktu darowizny.

Mimo szesciu kolejnych, zgodnych opinii biegtych,
sad przychylit si¢ do kolejnego wniosku o powotanie do-
wodu z opinii instytucji naukowej. Tu zostata wydana
opinia kompleksowa, odmienna od poprzednich. Zespot
bieglych (psychiatra, farmakolog i psycholog) w kon-
kluzji wyjasnil, ze wprawdzie istotnie stan zdrowia Je-
rzego J. w okresie sporzadzania spornej umowy nie uza-
sadnial przyjecia, iz jego $wiadomo$¢ byta w jakikolwiek
sposob ograniczona, a tym bardziej zniesiona. Jednak
jego sytuacja zyciowa sprawiata, iz byl on catkowicie
pozbawiony swobody dziatania. Kazdy z wcze$niej po-
wolanych bieglych ograniczyl si¢ do przeprowadzenia
analizy dokumentacji lekarskiej dotyczacej jego specjal-
nosci, nie widzac problemu holistycznie. A tylko takie
spojrzenie pozwolito na wyciagnigcie wnioskéw z takich
faktow, jak calkowite uzaleznienie od konkubiny, ko-
nieczno$¢ petnej opieki, czy wystgpowanie statych, nasi-
lonych dolegliwo$ci bélowych mozliwych do opanowa-
nia jedynie przez systematyczne podawanie lekow. Dar-
czynca nie byt w stanie sam zatozy¢ sobie protez, a bez
nich byt zupetie bezradny. Teoretycznie mozliwe byto-
by przyjgcie, ze darowizna miata by¢ dowodem wdzigcz-
nosci za opieke, lecz biegli dopatrzyli si¢ przestanek,
ktore przeczyty temu zatozeniu. Do tych przestanek nale-
zato zaliczy¢ zeznania sasiadow o odbieraniu protez,
wylaczaniu telefonu i pozostawianiu Jerzego J. samotnie
w zamknigtym mieszkaniu, czy tez jego starania o unie-
waznienie aktu notarialnego w okresie p6zniejszym.

Calo$¢ obszernego materiatu dowodowego zgroma-
dzonego w aktach pozwolila bieglym na przyjecie, ze
wprawdzie podzielaja poglad o zachowanej w pelni §wia-
domosci darczyncy, ale uwazaja, iz nie zostat dochowany
drugi warunek wymieniony w art. 82 k.c., bowiem dar-
czynca znajdowal si¢ w stanie calkowicie pozbawiaja-
cym go swobody podejmowania decyzji i wyrazania wo-
li. W tym przypadku dopiero opracowanie opinii kom-

pleksowej pozwolito na usunigcie istniejacych watpli-
wosci i1 zakonczenie postgpowania.

W przytoczonych wyzej przypadkach zgromadzony
materiat dowodowy uzasadnial udziat lub wspotudziat
bieglego lekarza w opracowaniu opinii. Bywaja jednak
sytuacje, kiedy starania o uniewaznienie wczesniej ztozo-
nego o$wiadczenia woli podejmuja osoby, ktore nigdy
nie korzystaly z pomocy lekarza, nie ma zatem zadnej do-
kumentacji lekarskiej z przesztosci, a na biezaco prze-
prowadzone badanie takze nie musi dostarczy¢ infor-
macji pozwalajacych na opracowanie opinii. W takich
sytuacjach przedmiotem rozwazan biegtego moze by¢ je-
dynie analiza motywacji, jaka kierowala si¢ dana osoba
w momencie sktadania o$wiadczenia woli, jej sytuacji
zyciowej, cech osobowosci, czy tez podatnosci na wply-
wy 1 sugestie innych. Te zagadnienia pozostaja w kom-
petencji psychologa.

Ponizej przedstawiony zostanie przypadek, w ktorym
uzasadnione byto powotanie wytacznie biegtych psycho-
logow.

2.3. Przypadek III — uniewaznienie aktu darowizny

Przedmiotem ekspertyzy psychologicznej byta ocena,
czy 77-letnia Anna B. w chwili zawierania umowy da-
rowizny byla w stanie wylaczajacym $§wiadome i swo-
bodne podjgcie decyzji i wyrazenie woli. Z akt sprawy
wynikalo, iz Anna B. aktem notarialnym podarowata
swojemu wnukowi Pawlowi potowe domu, ktorej byta
wiascicielka 1 w ktorej mieszkata. Po 3 miesiacach od do-
konania tej czynnos$ci prawnej zlozyla do sadu pismo,
w ktorym stwierdzita, ze tre$¢ oswiadczenia woli byta dla
niej niezrozumiata, bo zostala szybko przeczytana przez
notariusza, poza tym ,,miata rozstrdj nerwowy, akt pod-
pisata pod presja corki”. Po kilku dniach Anna B. wraz
z druga corka i synem, ktorych nie uwzglednita w akcie
darowizny, zaproponowata wnukowi posiedzenie ugodo-
we w celu uniewaznienia umowy darowizny, jednak on
odrzucit t¢ propozycje. Dwa tygodnie pdzniej Anna B.
ztozyta kolejne pismo, w ktorym stwierdzita, ze byla
$wiadoma w chwili podpisywania aktu darowizny. Na-
stgpnie, po pot roku, wniosta do sadu pozew o uniewaz-
nienie aktu darowizny, podata, ze jej zamiarem byto
obdarowanie takze swoich dzieci, a nie tylko wnuka
(syna corki). Jej pelnomocnik stwierdzit, ze byta w stanie
wylaczajacym $wiadome i swobodne podjecie decyzji,
gdyz ulegta naciskom corki. Do akt dotaczono kilka-
nascie pism napisanych lub podpisanych przez Anng B.
W cze$ci z nich Anna B. wnosita pozew przeciwko wnu-
kowi, za$ nastgpnie go wycofata. W innych pismach
twierdzita, ze corka, ktora z nig nie mieszkala, zmuszata
ja do podpisywania roznych pism, ktorych nie czytata;
ona tez oplaca jej adwokata. W kolejnych pismach An-
na B. stwierdzita, ze zawsze chciata podzieli¢ majatek
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pomigdzy troje dzieci, a przez corke zostata oszukana,
boi si¢ jej, gdyz jest przez nia zastraszana i bita.

Biegli, poza analiza informacji zawartych w aktach
sprawy, przeprowadzili wywiady psychologiczne z cor-
kami oraz synem; wnuk nie zgodzit si¢ na udzial w wy-
wiadzie. Z uzyskanych informacji wynikato, ze Anna B.
byta od 20 lat wdowa, miata dwie corki i syna, mieszkata
we wlasnym domu z jedna cérka. Utrzymywala si¢ z ren-
ty, wspolnie z corka ponosita koszty utrzymania domu.
Miata wyksztalcenie podstawowe, nigdy nie pracowala
zawodowo, zajmowala si¢ opieka nad dzie¢mi i domem.
Maz zawsze dbat o zabezpieczenie materialne rodziny,
zajmowal si¢ tez wszystkimi sprawami urzedowymi.
Byta niezaradna, nie potrafila gospodarowac pienigdzmi,
czgsto pozyczata je od znajomych. W ostatnim okresie
nie potrafita zadba¢ o mieszkanie ani przygotowac sobie
positku. Uzyskiwata codzienng pomoc ze strony corki,
z ktora mieszkata, za§ oczekiwata wsparcia, zwlaszcza
w prowadzeniu sprawy sadowej, od syna. Migdzy Anna B.
i dzie¢mi oraz migdzy rodzenstwem wystgpowaty silne
konflikty na tle majatkowym oraz dotyczacym korzys-
tania z domu, dochodzito do rekoczynow, sprawy toczyty
si¢ na policji i w prokuraturze.

Przeprowadzone badania psychologiczne wskazywa-
ly, ze Anna B. nie ujawniata zaburzen psychicznych, ale
jej mozliwosci intelektualne byly niskie, na pograniczu
normy. Stwierdzono uszkodzenie osrodkowego uktadu
nerwowego, z ktorego mogta wynika¢ opisywana przez
otoczenie konfliktowos¢, egocentryzm, labilno$¢ emo-
cjonalna, ktétliwos¢ i krzykliwos¢é.

Uzyskane dane nie wskazywaty, aby Anna B. ktores$
z dzieci lub wnukow wyrdzniata lub aby szczegdlnie od
nich byla uzalezniona. Wprawdzie wymagata pomocy ze
wzgledu na stan zdrowia, gdyz od kilku lat leczyta si¢
z powodu powaznych dolegliwosci kregostupa i poru-
szata si¢ przy pomocy laski, ale byla w stanie samo-
dzielnie zadba¢ o zaspokojenie swoich potrzeb.

Analizujac motywacj¢ dokonania przez Anng¢ B. aktu
darowizny na rzecz tylko wnuka, biegli stwierdzili, ze nie
byta ona uzasadniona psychologicznie. W ocenie decyzji
Anny B. uwzgledniono jej mate mozliwo$ci intelektu-
alne, bezradno$¢ w zalatwianiu spraw urzedowych,
sktonno$¢ do ulegania wptywom innych oséb, co wy-
razalto si¢ m.in. duza liczba o§wiadczen o zmiennej tresci,
trudnosci w codziennym funkcjonowaniu, decydujace
o0 jej zaleznosci od otoczenia. Dodatkowym argumentem
byt fakt, ze sporny akt darowizny nie zabezpieczat w ja-
kikolwiek sposéb dozywotnich praw Anny B. do za-
mieszkiwania w jej wlasnym mieszkaniu. Opisane czyn-
niki pozwolity bieglym psychologom na stwierdzenie, ze
Anna B. w chwili sporzadzenia aktu darowizny ulegta
presji corki i nie orientowata si¢ w skutkach prawnych
podjetej przez nig czynno$ci. Dostgpne dane nie poz-
walaty jednak na kategoryczne wypowiedzenie sig, czy
Anna B. byta w stanie catkowicie, czy tez tylko czg-

sciowo wylaczajacym jej swobode podjecia decyzji,
gdyz brak bylo obiektywnych informacji na temat oko-
licznosci sporzadzenia spornego dokumentu.

3. Omowienie

Ostatni z zaprezentowanych przypadkéw jest przy-
ktadem sytuacji, gdy istotnym czynnikiem uniewaznienia
czynnosci prawnej bytby catkowity brak swobody w po-
dejmowaniu decyzji przez darczyncg i kompetentnymi
do wydania tej opinii byli wytacznie biegli psychologo-
wie. Jest tez przyktadem sprawy, podczas ktoérej powraca
problem dyskutowanych przez psychologow i psychia-
trow kryteriow oceny psychicznej zdolnosci do $wia-
domego i swobodnego wyrazania woli, uwzgledniaja-
cych z jednej strony zapisy kodeksu cywilnego, a z dru-
giej wspodlczesna wiedze psychologiczna na temat po-
dejmowania decyzji [1].

Z metodologicznego punktu widzenia waznym zrod-
fem informacji na temat sytuacji psychologicznej osoby
dokonujacej czynno$ci prawnej, poza badaniami psy-
chologicznymi darczyncy, sa wywiady psychologiczne
z cztonkami jej rodziny. Wywiad taki pozwala na zebra-
nie wigkszej liczby informacji na temat historii zycia
osoby dokonujacej czynno$ci prawnej, jej sytuacji za-
rowno w czasie sporzadzania dokumentu, jak i w okresie
p6zniejszym oraz okolicznosci, w jakich ta czynnos¢ sig
odbyta.

Zdania sgdziow dotyczace dopuszczenia wspomnia-
nej metody i wykorzystania w ekspertyzie informacji
uzyskanych na tej podstawie sa podzielone. Czg$¢ z nich
nie zgadza si¢ na prowadzenie wywiadow psychologicz-
nych, traktujac to jako nieuprawnione zdobywanie dowo-
doéw w sprawie przez psychologa. Uwazaja jednoczes$nie,
ze uzyskiwanie informacji na temat osoby dokonujacej
czynnos$ci prawnej byloby mozliwe w trakcie przeshu-
chan $wiadkow, ewentualnie w obecnosci biegtego. Jed-
nak duza grupa sedzidw wyraza na nie zgodg, powolujac
si¢ na przyzwalajaca interpretacj¢ okreslonych przepi-
sow kodeksu postgpowania cywilnego. Z tego tez po-
wodu w kazdym przypadku opracowywania ekspertyzy
w sprawach kwestionowania o$wiadczenia woli biegli
psychologowie uzgadniaja z s¢dzia prowadzacym moz-
liwo§¢ wykorzystania tej podstawowej metody badan
psychologicznych. Na wazno$¢ tego zrodta informacji
wskazuja rowniez biegli psychiatrzy [3].

Podsumowujac podane wyzej przyklady, nalezy
zauwazy¢, ze kazda z opisanych czynno$ci prawnych
wymagata zlozenia przez osobg¢ do niej przystepujaca
waznego oswiadczenia woli. To o$wiadczenie woli
ztozone bylto przed notariuszem lub innym urz¢dnikiem
panstwowym. W pozwie o uniewaznienie tej czynnosci
gtéwnym argumentem bylo twierdzenie, ze powdd, z 16z-
nych przyczyn, w tym konkretnym momencie znajdowat
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si¢ w takim stanie zdrowia psychicznego lub w takiej sy-
tuacji, ktora uniemozliwiata ztozenie waznego o$wia-
dczenia woli w rozumieniu art. 82 k.c. Te czynniki byly
na tyle powazne, ze wykluczaly §wiadome i swobodne
dziatanie. Jednoczesnie przy powotywaniu si¢ na stan
zdrowia nalezato udowodni¢, ze objawy byly tak niety-
powe, ze notariusz lub inny urz¢dnik panstwowy nie miat
watpliwosci co do zachowanej $wiadomos$ci. W przypad-
ku, kiedy o uniewaznienie o§wiadczenia woli starala si¢
osoba, ktore je wezesniej sktadata, konieczna byta jesz-
cze trzecia przestanka — wystepujace w przesztosci nie-
prawidtowosci badz zaktdcenia psychiczne musiaty mie¢
charakter odwracalny, pozwalajacy obecnie na §wiadome
dziatanie.

Ocena, czy w prowadzonej sprawie rzeczywiscie
wystepowaly sugerowane zaktdcenia psychiczne, zwykle
wymaga posiadania wiadomosci specjalnych, a zatem —
powotania bieglego. W powszechnym przeswiadczeniu
bieglym tym powinien by¢ lekarz psychiatra. Z praktyki
orzeczniczej autorek niniejszego artykutu wynika jed-
nak, ze niekiedy po zapoznaniu si¢ z nickorzystna dla
nich opinia pelnomocnicy stron nie podnosza wobec tej
opinii merytorycznych zarzutéw i nie wnosza o dodatko-
we wyjasnienia, natomiast daza do uzyskania kolejnej
opinii, wnioskujac o powotanie biegtych najrozmaitszych
specjalnosci. Spotkano si¢ ze stanowiskiem, ze do oceny
stanu $wiadomosci chorego po usunigciu krtani kompe-
tentny jest wylacznie laryngolog, chorego na raka ptuc
wylacznie pulmonolog, i do tego ,,pulmonolog-onkolog”,
za$ fakt, iz darczynca oprocz szeregu innych schorzen
cierpiat takze na egzeme, wymaga, aby opinig o jego sta-
nie $wiadomosci wydat dermatolog. Pelnomocnikom
stron nie przeszkadza, ze choroba ujawnita si¢ w kilka lat
po sporzadzeniu spornego oswiadczenia woli, bowiem
,.hie mozna wykluczy¢”, ze juz w utajeniu mogta wply-
wac¢ na stan $wiadomosci. Jednocze$nie mozna zauwa-
zy¢, ze obecnie sedziowie znacznie czgSciej niz w latach
ubieglych niejako w sposdb automatyczny przychylaja
si¢ do sktadanych wnioskow. Skutkuje to pojawianiem
si¢ licznych, waskospecjalistycznych opinii, ktore dla
osoby nieposiadajacej wiedzy medycznej moga by¢ trud-
ne do interpretacji, a zatem moga sprawia¢ wrazenie wza-
jemnie sprzecznych. Wyjasnianie tych pozornych sprzecz-
nosci powoduje zbedne przedtuzanie postgpowania i wzrost
jego kosztow.

Nalezy zauwazy¢, ze obowiazujace obecnie przepisy
k.c. 1 k.p.c. klada nacisk na aktywnos$¢ petnomocnikow
procesowych w przedstawianiu dowodéw, a prawo sadu
do powotywania dowoddéw niewskazanych przez strony
jest ograniczone przez zasady: rownosci stron, bezstron-
no$ci i kontradyktoryjnosci [2]. Zdaniem autorek, nie
mozna jednak tego faktu interpretowaé w taki sposob, ze
sedzia jest zobowiazany do uwzgledniania kazdego skta-
danego wniosku. Wydaje sig, ze sady w zbyt matym stop-
niu wykorzystuja swoje uprawnienia w podejmowaniu

decyzji odnosnie do powotywania biegtych adekwatnie
do problemow wystepujacych w spornych sprawach.
W sprawach budzacych watpliwos$ci, sad powinien mie¢
mozliwo$¢ skonsultowania z biegtym zakresu ekspertyzy
i ustalenia, czy zgromadzony material dowodowy jest
wystarczajacy do wydania opinii w zadanym zakresie.
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