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Abstract

Deliberations concerning the psychological condition of a person in terms of ability to execute legal actions or participate in legal
proceedings focus around diseases being treated by a psychiatrist, especially when the behaviour and statements of the person are
a cause for concern because of their uncommonness and non-typicalness. Progressive dementia is a disturbance of functioning of
the central nervous system that is often not observed by close relatives. Neither is it taken into account by persons executing legal
actions — prosecutors, barristers, judges, notaries and bank clerks. Meanwhile, the ability to participate in legal proceedings or ex-
ecute legal actions is undoubtedly determined by maintained efficiency of cognitive processes. In the present paper, results of ex-
amination with the Mini-Mental screening test carried out at the Faculty of Forensic Medicine, Jagiellonian University, where
ability to execute legal actions and participate in legal proceedings was assessed. This group was chosen on the basis of diag-
nosed, widely understood, brain damage, and/or on the basis of an interview suggesting development of dementia, in cases where
medical documentation included in case files did not suggest a deterioration of cognitive processes. The examined group con-
sisted of 30 persons. 18 of them were assessed to be able to participate in civil or criminal cases, 4 — able to serve a sentence, and
8 — able to execute legal actions and be employed. The age range of the examined persons was between forty seven and eighty two
years of age. Analysis of conducted examinations in the context defined in the court ruling indicates that slight, or even average
dementia, is not perceived as a factor influencing ability to execute legal actions and participate in legal proceedings, which may
result in abuse of persons suffering from this disturbance, and being the subject of legal proceedings.
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1. Introduction

The prevalence of dementia and depression in soci-
ety has raised the question as to how much they cause
problems among persons, who, as a result of their im-
paired cognitive functions have become the subject of
legal proceedings. For the authors of this work, the
context in which these people became the subject of

judicial proceedings is interesting. Very vivid exam-
ples of situations that were a cause for concern:
a 75-year-old woman with whom subscriber agree-
ments for 10 successive mobile phones were signed
without hesitation; a man, who, 3 months after having
a severe stroke, in the presence of a notary, sold his
factory in a way that resulted in criminal proceedings
against him; an 81-year-old woman, who, in the pres-
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ence of a notary, sold her own apartment on extremely
unfavourable terms. Participation of such people in le-
gal proceedings lasting years, during which they in-
creasingly lose their previously undisturbed intellec-
tual efficiency, is another important problem.

In publications devoted to dementia one may find
a clear picture of this disease not being accepted by
people in the patient’s environment [9, 10]. This fac-
tor, as well as a lack of critical insight on the part of the
person afflicted with this disease means that for law-
yers participating in the legal proceedings, the more or
less intensified manifestations of dementia, independ-
ently of their kind, remain completely unnoticed and
sometimes even evoke suspicion of simulation.

2. The aim of the work

Persons who reported for examination ordered by
courts or prosecutors to the Faculty and Department of
Forensic Medicine, Collegium Medicum, Jagiellonian
University evoked interest in the problem. Among
psychological disturbances, dementia was never diag-
nosed, and in only two persons were diagnoses of de-
pression and “psychopathy” made. The examiners
asked themselves the question: what is the influence of
disturbances of mental processes on execution of legal
rights, and what is the significance of this state when
deciding on matters directly concerning the examined
person?

Basic diseases in the group of risk factors for devel-
opment of dementia reported during legal proceedings
were of somatic character (arteriosclerosis, craniocere-
bral injury, stroke, circulatory failure). Weakening of
cognitive functions was suggested by ineptitude in im-
parting information about self and time, and in answer-
ing simple questions concerning ailments and circum-
stances of the case in which the examined person was
taking part. What was characteristic was that each per-
son who, on the basis of previous contact, was sus-
pected of having some deterioration in cognitive func-
tions, came for examination together with a guardian,
who had not noticed any deterioration of mental state
in the examined person or in their ability to cope with
everyday activities. The necessity of looking after the
examined person was explained by the general weak-
ness, age of the examined person, or other, undefined
reasons [1, 2, 3, 4, 5].

3. Material and method

In the group of 30 persons examined between April
2005 and December 2006 were participants in criminal
proceedings (suspects, accused and convicted), and
parties participating in civil cases. The age range of
examined persons with elementary, vocational, sec-
ondary, and higher education was between 34 and 81
years. In order to scientifically test suspicions result-
ing from the preliminary interview, all these persons
were examined with the screening Mini-Mental Stage
Examination test (MMSE)' and with the Clock Draw-
ing Test (CDT)’. Each time, a psychiatric examination
was also conducted.

4. Results

The examination was interpreted in accordance
with obligatory instructions, i.e. the obtained points
were interpreted in the context of age, education and
environment [6, 8].

The Table I illustrates the distribution of persons
who qualified for examination due to factors described
at the beginning. In more than the half of the examined
persons, dementia was diagnosed; in all three groups
somatic diseases were similar. In the case of two pa-
tients in whom MMSE was non-diagnostic, obesity
and “psychopathy” were diagnosed. The term “non-di-
agnostic” refers to the fact that the number of points
obtained did not correspond to the results of the psy-
chiatric examination and correctly completed Clock
Drawing Test, which suggests a negative attitude to-
wards the examination.

In the Table II dominating deficits in examined
groups are presented. Each of the enumerated fields
examined in the test, even if taken out of the context of
the integral whole constituted by the MMSE, suggests
that weakness of cognitive functions in one of them
may make it impossible for the person to cope in legal
proceedings.

! This test is composed from 11 groups of questions enabling to
preliminary assess such cognitive functions like: orientation,
memorising, attention, counting, recollection, language func-
tions. Examination lasts 5—10 minutes, so does not over-
burdens and not discourage people advanced in years.

% The way in which an examined person draws a clock, puts
digits and marks a given hour lets to preliminary assess
function of spatial planning, anticipation, and executive
abilities.
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TABLE I. DISTRIBUTION OF MMSE EXAMINATION RESULTS IN THE EXAMINED GROUP TAKING INTO ACCOUNT
DIAGNOSED DISEASES AND AGE OF EXAMINED PERSONS

Number of examined persons 30 Diseases Age
Number of persons with result 11 Arteriosclerosis, circulatory failure, myocardial infarction, 34-76
above 23 points hypertension, craniocerebral injury, cirrhosis, stroke

Number of persons with result 6 Arteriosclerosis, stroke, circulatory failure, heart rhythm 47-80
between 20-23 points disorder

Number of persons with result 11 Arteriosclerosis, stroke, heart rhythm disorder, alcoholism 52-81

below 20 points

Non-diagnostic test 2

Severe (morbid) obesity, “psychopathy with hysterical traits” 52, 68

TABLE II. DISTRIBUTION OF OCCURENCE OF DEFICITS IN COGNITIVE FUNCTIONS IN PERSONS EXAMINED WITH
THE MMSE TEST IN PARTICULAR DIAGNOSTIC GROUPS

Delayed Counting Attention Awareness of Copying
recollection time and place

Number of persons with result 10 4 3 2 3

over 23 points

Number of persons with result 6 5 3 0 1

20-23 points

Number of persons with result 11 11 5 9 8

below 20 points

5. Discussion and conclusions

The conducted research suggests that the problem
of functioning of persons with progressive dementia is
commonly unnoticed, which indirectly occurs because
of the (social) environment of persons suffering from
dementia, but also because of regulations in the legal
system that are in force in Poland [7]. Article 31 of the
Penal Code refers to mental health, as well as regula-
tions contained in the Code of Penal Proceedings re-
ferring to the necessity of undergoing a psychiatric
examination by the accused, and also the possibility of
proposing such an examination to a witness. There is
no regulation which during proceedings would enable
us to freely verify (or dispel) doubts concerning the
presence of cognitive disturbances in participants in
legal proceedings.

In civil proceedings — except for strictly defined
regulations concerning (declaration of) legal incapaci-
tation — there is a lack of possibility of verifying distur-
bances in mental state of participants in legal
proceedings. In the act on notaries public, one may
find an enigmatic regulation concerning lack of per-
mission to perform an action when there are doubts
concerning the ability of a person to perform a legal
action. The enumerated regulations refer to a specific
characteristic of a person, defined very rigorously in

the Civil Code, where Article 13 talks about a person,
who “is incapable of controlling her/his behaviour”, or
in Article 16 about a person, who “needs assistance in
dealing with his/her affairs”. From legal regulations
relating to the above issue it transpires that in a situa-
tion where one has irrefutable arguments regarding
mental illness, it is essential to conduct legal proceed-
ings in accordance with a procedure defined in the
Code of Civil Proceedings. In practice, there is a very
small circle of persons authorised to initiate this proce-
dure, and it is worth adding that unjustified initiation
of this procedure is liable to a punishment. In the con-
text of regulations being in force, it is not difficult to
imagine a situation where a person with slight or mod-
erate dementia who is incapable of testifying as a sus-
pect, performs a transaction confirmed by notarial
deed, which would not in the future be questioned
(challenged) regardless of whether it concerned a pur-
chase or an entry in a testament prepared in the pres-
ence of a notary. People suffering from such an
ailment are in all these cases in an unfavourable situa-
tion concerning the possibility of testifying or making
a declaration of will. The lack of possibility of peti-
tioning for a psychiatric or neuropsychological exami-
nation in civil proceedings (in the broadest sense of the
term) is a very important factor influencing the eco-
nomics of legal proceedings and the adequacy of deci-
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sions (verdicts). In extrajudicial proceedings, in a sig-
nificant percentage of cases, this becomes a starting
point for long drawn-out disputes concerning state of
consciousness and the volitionality of the executed le-
gal act. The expression used in the title, “risk of abuse”
was used to indicate, on the one hand, the lack of
awareness of existence of the problem in both the
interested person and her/his family, and on the other —
the conscious acting of one of the parties to the
disadvantage of the person suffering from cognitive
disturbances.

This issue is a cause for concern, because these dis-
orders are very deep in essence, even if they are not
particularly noticeable, and because there is a lack of
legal mechanisms enabling free petitioning for an as-
sessment of their cognitive abilities [11]. The possibil-
ity of legitimising the mental state (in terms of
consciousness and volitionality) of a person who is go-
ing to execute an important legal action would thus
seem to be very important. Appropriate legal proce-
dures for persons with cognitive disturbances would
allow them to make an unflawed declaration of will or
an effective defence during criminal proceedings. Pro-
tection of privacy of mental health and the necessity to
standardise a problem in the context of legal actions
are arguments in favour of changing previous solu-
tions. The intention of the authors was to evoke a dis-
cussion on the possibility of creating an efficient
mechanism for the protection of people suffering from
dementia against abuses during legal proceedings. It
seems to be a matter of urgency, as progress in medi-
cine will lead to increasing numbers of people with di-
agnosed dementia. The need to notice these people
among persons participating in legal proceedings and
create a separate procedure for them is unquestioned
among medical doctors. The authors believe that the
common obligation of the milieu of forensic medicine
and psychiatry is to draw attention to this specific
problem and to try to solve it together with repre-
sentatives of the legal environment.
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RYZYKO NADUZYC W CZYNNOSCIACH PRAWNYCH
I PROCESOWYCH WOBEC PACJENTOW Z ZABURZENIAMI FUNKCJI
POZNAWCZYCH, ZANIEDBANYMI DIAGNOSTYCZNIE

1. Wstep

Rozpowszechnienie otgpienia i depresji w spoteczen-
stwie nasunglo pytanie, do jakiego stopnia sa one pro-
blemem wsrdd osob, ktére w rezultacie uposledzenia ich
funkcji poznawczych staty si¢ podmiotem dziatania pra-
wa. Dla autorow tej pracy interesujacy stat si¢ kontekst,
w jakim osoby te staty si¢ podmiotem dziatania wymiaru
sprawiedliwosci. Ostro zarysowanymi przyktadami sy-
tuacji wzbudzajacych niepokdj byly: 75-letnia kobieta,
z ktora bez wahania podpisywano umowy abonenckie na
kolejne 10 telefondw komorkowych; mezczyzna, ktory
w 3 miesiace po cigzkim udarze mézgowym notarialnie
sprzedal zaklad produkcyjny w sposob, ktory spowodo-
wal, ze wytoczono mu postgpowanie karne; 81 lat liczaca
kobieta, ktora w obecnos$ci notariusza sprzedata swoje
mieszkanie na skrajnie niekorzystnych warunkach. In-
nym istotnym problemem jest udziat takich os6b w prze-
wlekajacych si¢ latami procesach, w przebiegu ktorych
w miar¢ uplywu czasu traca one pierwotnie niezaburzona
sprawnos¢ intelektualna.

Z opracowan poswigconych otgpieniu wylania si¢
klarowny obraz schorzenia nicakceptowanego przez oto-
czenie chorego [9, 10]. Ta okolicznos$é, jak rowniez brak
krytycznego wgladu ze strony osoby dotknigtej tym pro-
cesem sprawiaja, ze dla prawnikéw prowadzacych czyn-
no$ci, niezaleznie od ich rodzaju, mniej lub bardziej
nasilone objawy otgpienia pozostaja catkowicie nieza-
uwazone, a niekiedy wrgcz budza podejrzenie symulacji.

2. Cel pracy

Zainteresowanie problemem wzbudzity osoby, ktore
zglaszaty si¢ do badan zleconych postanowieniem sadow
i prokuratur do Katedry i Zaktadu Medycyny Sadowej
Collegium Medicum Uniwersytetu Jagiellonskiego. Z za-
burzen psychicznych w grupie tej nigdy nie rozpoznano
otepienia, jedynie u dwoch oséb pojawialy sig zapisy
o depresji i ,,psychopatii”. Pytanie, jakie nasungto si¢ ba-
dajacym, brzmialo: jaki wplyw na realizowanie praw
procesowych oskarzonego ma stan powodujacy zabu-
rzenia procesOw myslowych w réznych jego obszarach
i jakie moze by¢ znaczenie tego stanu w rozstrzyganiu
spraw bezposrednio go dotyczacych?

Podstawowe schorzenia z grupy czynnikow ryzyka
rozwoju otgpienia sygnalizowane w toku postgpowania
przed sadem mialy charakter somatyczny (miazdzyca,

przebyty uraz czaszkowo-mozgowy, przebyty udar moz-
gu, niewydolno$¢ krazenia). Podejrzenie ostabienia funk-
¢ji poznawczych nasuwata nieporadno$é w udzieleniu in-
formacji co do wlasnej osoby, czasu oraz odpowiedzi na
proste pytania dotyczace dolegliwosci i okolicznosci
sprawy, w ktorej badany bierze udzial. Charakterystycz-
ne, ze kazda z 0sob, z ktora kontakt nasuwat podejrzenie
deterioracji funkcji poznawczych, do badania stawiata
si¢ z opiekunem, ktory nie dostrzegal pogorszenia stanu
intelektualnego lub radzenia sobie w codziennych czyn-
nosciach przez osobg¢ badana. Konieczno$¢ sprawowania
opieki thumaczyl ogdlnym ostabieniem, wiekiem bada-
nego lub trudnymi do sprecyzowania przyczynami [1, 2,
3,4,5].

3. Material i metoda

W grupie 30 oséb przebadanych w okresie od kwiet-
nia 2005 do grudnia 2006 roku znalezli si¢ uczestnicy
postepowan karnych (podejrzani, oskarzeni, skazani)
oraz strony biorace udziat w sprawach cywilnych. Prze-
dzial wieku badanych z wyksztatlceniem podstawowym,
zawodowym, $rednim i wyzszym zawierat si¢ migdzy 34
a 81 rokiem zycia. Aby odnie$¢ si¢ merytorycznie do po-
dejrzen wynikajacych ze wstepnej rozmowy, poddano
wszystkie te osoby badaniu testem przesiewowym Mini
Mental Stage Examination (Krétka Skala Oceny Ote-
pienia, MMSE)' oraz testem rysowania zegara (TRZ)’.
Kazdorazowo przeprowadzono takze badanie psychia-
tryczne.

4. Wyniki

Badanie zinterpretowano zgodnie z obowiazujacymi
zaleceniami, tj. uzyskang ilo§¢ punktow interpretowano
w kontekscie wieku, wyksztalcenia i §rodowiska [6, §].

! Test sklada sie z 11 grup pytan pozwalajacych na wstepna ocene
takich funkcji poznawczych, jak orientacja, zapamigtywanie,
uwaga, liczenie, odtwarzanie z pamigci i funkcje jezykowe.
Badanie trwa 5-10 minut, a zatem nie przecigza nadmiernie i nie
zniechgca do wspolpracy osoéb w podesztym wieku.

% Sposob, w jaki badany rysuje tarcze zegara, umieszcza na niej
cyfry i zaznacza podana mu godzing, pozwala na wst¢pna oceng
funkeji planowania przestrzennego, przewidywania oraz zdol-
nosci wykonawczych.
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Tabela I ilustruje rozktad oso6b zakwalifikowanych do
badania z uwagi na opisane we wstgpie przestanki. U po-
nad polowy badanych zdiagnozowano otgpienie; we
wszystkich trzech grupach schorzenia somatyczne byty
podobne. W przypadku dwodch pacjentow, u ktérych
MMSE byt niediagnostyczny, odnotowano otylos¢ oraz
»psychopati¢”. Okreslenie ,,niediagnostyczny” odnosi si¢
do faktu, iz liczba punktéw nie korespondowata z wyni-
kiem badania psychiatrycznego i prawidlowo wykona-
nym testem zegara, co sugeruje negatywne nastawienie
do badania.

W tabeli II przedstawiono dominujace deficyty w ba-
danych grupach diagnostycznych. Kazdy z wymienionych
obszaréw badanych w tescie, wyrwany nawet z kontekstu
integralnej calosci, jaka stanowi MMSE, sugeruje, ze
ostabienie funkcji poznawczych w jednym z nich moze
uniemozliwia¢ prawidtowe radzenie sobie w prowadzo-
nych czynnosciach prawnych.

5. Dyskusja i wnioski

Przeprowadzone badanie wskazuje, ze problem funk-
cjonowania 0sob z rozwijajacym si¢ otgpieniem nie jest
powszechnie dostrzegany, co posrednio dzieje si¢ za
przyczyna otoczenia oso6b dotknigtych otgpieniem, ale
takze z powodu uregulowan w systemie prawnym funk-
cjonujacym w Polsce [7]. W doktrynie karnej wyartyku-
lowanym elementem odnoszacym si¢ do zdrowia psy-
chicznego jest art. 31 k.k. oraz regulacje zawarte w ko-
deksie postgpowania karnego odnoszace si¢ do obowiaz-
ku poddania si¢ badaniu psychiatrycznemu przez oskar-
zonego, a takze mozliwos¢ zaproponowania takiego ba-
dania $wiadkowi. Brak jest zapisu, ktory umozliwiatby
w trakcie postgpowania swobodne zweryfikowanie wat-
pliwosci odnoszacych si¢ do wystgpowania zaburzen
proceséw poznawczych u jego uczestnikow.

W procedurze cywilnej poza $cisle okreslonymi za-
pisami dotyczacymi ubezwlasnowolnienia brak jest moz-
liwosci weryfikacji zaburzen sfery psychicznej uczest-
nikdéw czynno$ci prawnych. W ustawie o notariacie znaj-
duje si¢ enigmatyczny zapis o braku przyzwolenia na do-
konanie czynnos$ci w przypadku powzigcia watpliwosci
co do zdolnosci do czynnosci prawnych danej osoby.
Wymienione regulacje odnosza si¢ do pewnej szcze-
goblnej wlasciwosci osoby, opisanej bardzo ostro zaryso-
wang cezura w kodeksie cywilnym, gdzie art. 13 mowi
o osobie, ktora ,nie jest w stanie kierowa¢ swym pos-
tgpowaniem” lub w art. 16 o osobie, ktdrej ,,potrzebna
jest pomoc do prowadzenia jej spraw”. Z uregulowan
prawnych powyzszego zagadnienia wynika, ze w przy-
padku, gdy posiadamy niezbite argumenty co do choroby
psychicznej, niezbgdne jest przeprowadzenie postgpowa-
nia zgodnie z procedura okre§lona w kodeksie postepo-
wania cywilnego, a to oznacza w praktyce waski krag

uprawnionych do jej wszczgceia, przy czym warto dodac,
ze nieuzasadnione wszczgeie tego postgpowania zagro-
zone jest kara. Nietrudno sobie wyobrazi¢ w kontekscie
obowiazujacych uregulowan sytuacjg osoby z lekkim lub
umiarkowanym ot¢pieniem, ktora nie potrafi ztozy¢ wia-
rygodnych wyjasnien w sprawie, gdzie jest oskarzona,
dokona¢ transakcji potwierdzonej aktem notarialnym,
ktéry nie bylby w przysztosci podwazany bez wzgledu na
to, czy dotyczy to kupna czy zapisu w testamencie spo-
rzadzonym przed notariuszem. Dotknigci ta przypadtos-
cia znajduja si¢ we wszystkich tych sprawach na nie-
korzystnej pozycji co do mozliwos$ci ztozenia wyjasnien
czy zlozenia o§wiadczenia woli. Brak mozliwo$ci wnios-
kowania o badanie psychiatryczne lub neuropsycholo-
giczne w szeroko rozumianym postgpowaniu cywilnym
jest istotnym czynnikiem wazacym na ekonomice proce-
sowej 1 adekwatnosci rozstrzygni¢é. W czynnos$ciach po-
zasadowych w znaczacym odsetku przypadkow staje si¢
to punktem wyjscia ciagnacych si¢ latami sporéw do-
tyczacych stanu swiadomosci i wolicjonalno$ci wykony-
wanej czynnosci prawnej. Uzyty w tytule zwrot ,,ryzyko
naduzy¢” zostat zastosowany dla wskazania z jedne;j stro-
ny braku $wiadomos$ci problemu u zainteresowanego
ijego rodziny, a z drugiej Swiadomego dziatania jednej ze
stron na niekorzys¢ osoby dotknigtej zaburzeniami funk-
cji poznawczych.

Problem tych oséb napawa niepokojem z powodu
nierzucajacych si¢ w oczy lub stabo widocznych, w isto-
cie za$ glebokich zaburzen, w kontekscie braku mecha-
nizméw normatywnych pozwalajacych w sposéb swo-
bodny wnioskowaé o oceng ich sfery poznawczej [11].
Wydaje si¢ zatem istotne, by przed dokonaniem waznej
czynnosci prawnej stworzy¢ mozliwos¢ legitymizacji
stanu zdrowia psychicznego w zakresie $wiadomosci
i woli dziatania. Odpowiednia konstrukcja proceduralna
dla oséb z zaburzeniami funkcji poznawczych pozwo-
litaby im na zlozenie niewadliwego o$wiadczenia woli
lub skutecznej obrony w procesie karnym. Ochrona sfery
prywatnosci zdrowia psychicznego oraz koniecznosc¢
ujednolicenia problemu w kontekscie dziatan prawnych
przemawiaja za zmiang dotychczasowych rozwiazan. Za-
mierzeniem autorow jest wywotanie dyskusji nad moz-
liwo$cia stworzenia skutecznego mechanizmu ochrony
ludzi dotknigtych otgpieniem przed naduzyciami w trak-
cie czynnosci prawnych. Wydaje si¢ to tym bardziej pil-
ne, ze w zwiazku z postgpem medycyny nalezy liczy¢ si¢
z realnym wzrostem liczby ludzi ze zdiagnozowanym
otepieniem. Konieczno$§¢ zauwazenia tych ludzi w grupie
0sOb uczestniczacych w czynnos$ciach prawnych i objeg-
cie ich osobna procedura nie budzi watpliwosci wsrod le-
karzy. Autorzy sadza, ze wspdlna powinnos$cia $rodo-
wiska medycyny sadowej i psychiatrow jest zwrocenie
uwagi na ten szczegoélny problem i podjgcie proby roz-
wiazania go wraz z reprezentantami $rodowisk praw-
niczych.
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