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Abstract

The research paper investigates the assessment of the legal credibility of eyewitness testimony in criminal proceedings. It exam-
ines the criteria used by courts to assess eyewitness credibility and the factors that influence the number and type of criteria they
invoke in their evaluations. It also raises the question of whether the assessment of credibility is subject to bias. The research
aims were achieved by analysing the testimony of 751 eyewitnesses examined in criminal trials (N = 90). The assessment of
legal credibility was found to be superficial: the courts invoke a low overall number of criteria to justify their judgments and,
despite individual differences in testimony and eyewitnesses, tend to refer to only a small number of criteria. Numerous factors,
which are connected with both the procedure and the eyewitnesses themselves, influence the legal assessment of eyewitness
reliability. The analysis demonstrated that the assessment of legal credibility is subject to certain biases. The paper concludes by

discussing the practical implications of the results and suggesting avenues for further research.
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Introduction

To establish the facts of court proceedings it is
necessary to assess all of the evidence gathered and
decide what connects it. The principle that evidence
may be freely assessed, which is expressed in article 7
of the Code of Criminal Procedure, upholds this mod-
el of adjudication and compels the courts to form an
opinion based on all the evidence presented aided by
correct reasoning, knowledge and life experience. To
evaluate evidence in accordance with scientific knowl-
edge means to do so in accordance with reliable, up-
to-date research findings. In particular this means fol-
lowing the scientific method and taking advantage of
its advances (Walto$, Hofmanski, 2013). Knowledge
of the psychology of witness testimony is especially

useful in the free assessment of the evidence derived
from it. Though logic is without doubt the basic evi-
dence-assessment tool at the courts’ disposal, a knowl-
edge of psychology is, for a lawyer, an essential tool of
the trade that guarantees the impartiality and accuracy
of decisions (Gruza, 2014). The criteria for evidence
assessment have been studied by a number of schol-
ars of psychology and criminology, including Gruza
(2003), Maciejewski (2009) and Ptachta (1985). Yet
knowledge of evidence assessment is not widespread
among practitioners and is in many cases non-existent
(Gruza, 2014). It is difficult to acknowledge the exam-
ples adduced in case law of which criteria to be guided
by (and more often of which criteria not to be guided
by) as exhaustive. See, for example, judgment SN (Su-
preme Court) of 11 January 1996, II KRN 178/95.
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Comparatively little is known about the influence
of the psychology of witness statements on judicial
practice. The knowledge participants in criminal pro-
ceedings have of the psychology of witness statements
has hitherto been studied in surveys. These American
(Wise, Safer, 2004), Norwegian (Magnussen et al.,
2008) and Swedish (Granhag, Stromwall, Hartwig,
2005) investigations of judges found that their sub-
jects knew little of the factors and processes influenc-
ing the perception and memory of eye witnesses. Yet
research has found that the psychological knowledge
judges have has a positive influence on their rulings
(Wise, Safer, 2004). What is more, the education of
judges and other participants in criminal proceedings
has been described in more than one study (Wise,
Dauphinais, Safer 2007, for example) as a signifi-
cant factor in minimising untrue or false statements
in criminal trials. There have been very few similar
research endeavours aimed at establishing the psycho-
logical knowledge of professional Polish participants
in criminal proceedings and its influence on them (see
Piekarska-Drazek, 2004). Yet simply determining that
lawyers possess knowledge of a specific field does not
mean that they have the capacity to exercise it skil-
fully.

Sporer (2008) found that previous studies of the
psychology of witness statements had almost entire-
ly overlooked the question of how the testimonies are
evaluated. He therefore recommended that researchers
focus on the way in which the judicature assesses wit-
ness statements (Sporer, 2008). To this end, the pres-
ent study examines the practice of evaluating the relia-
bility of witness testimony by analysing the records of
criminal cases. The following research questions were
posed:

In practice, what criteria do judges use to evaluate
witness statements?

What factors influence the number and type of cri-
teria applied to determine the reliability of testimony?

What factors influence the final result of an assess-
ment of witness testimony?

Materials and methods

Criminal cases from two courts within the local juris-
diction of the Krakow Appeal Court — Brzesko District
Court and the District Court for Krakow-Nowa Huta —
were examined'. A request was made to both courts to

! The research will ultimately be extended to embrace eight
district courts in Poland from within the local jurisdictions of
the appeal courts in Krakow, Poznan, Lublin and Gdansk.

make available the records of a total of fifty-four cases
that meet the following criteria:

a) cases completed with legal validity in 2013-2015,
b) cases in which at least one witness was examined,
¢) cases in which the court of first instance had written

a reasons for judgement,

d) cases of low-severity, medium-severity and high-se-
verity crime?.

Crimes were selected for these categories accord-
ing to which of the twenty-two chapters of the special
section of the penal code satisfied the following con-
ditions:

a) the greatest number of convictions in 2015 (but no
fewer than 1,500 people),

b) cases that in the main relied on evidence other than
witness testimony were eliminated.

Seven chapters of the penal code were selected as
a result of applying these conditions. A maximum of
three crimes that produced the greatest number of con-
victions in 2015 (but no fewer than 500 people) was
selected from each chapter. Fifteen crimes were select-
ed as a result of this analysis. Of these, three were dis-
carded during pilot studies. Four crimes were selected
for each level of severity. High severity: a) sexual ac-
tivity with a minor under fifteen years old, b) active
bribery, ¢) fraud, d) robbery. Medium severity: a) ac-
tual bodily harm, b) coercion to force repayment of
a debt, c) cruelty, abuse and bullying, d) theft. Low
severity: a) minor health impairment, b) punishable
threat, c) assaulting a public servant, d) defamation
and insult of a public servant.

Paying particular attention to the courts’ reasons
for judgments, the case records were analysed using
a three-part questionnaire concerning the case, the
witness and the evaluation of the testimony. The re-
liability-assessment criteria were selected based on
the available literature (Gruza, 2003; Maciejski, 2009;
Plachta, 1985), judgments of the Polish appeal courts
and supreme court, and the pilot studies for the ques-
tionnaire (N = 28). They were divided into objective
criteria relating to the content of the statements and
subjective criteria relating to the person of the witness.
Table 1 contains information on the legal criteria for
the evaluation of testimony in the questionnaire with
an explanation for each criterion.

2 The term of imprisonment to be served for committing it —
as set out in the Penal Code — was taken as the measure of
a crime’s degree of seriousness. A low-severity crime is one
that attracts a sentence of up to three years’ imprisonment.
A medium-severity crime is one that attracts a sentence of
at least three, but no more than five, years’ imprisonment.
A high-severity crime is one that attracts a sentence of more
than five years.
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Table 1

Objective and subjective criteria defined in the research. The non-credibility criteria are presented in italics

General criterion

Credible and non-credible
version of the criterion

Explanation of the criterion

Objective criteria

Inner consistency

Internal consistency of testimony

Eyewitness testimony is consistent, consequent, constant

Internal inconsistency of
testimony

Eyewitness testimony 1is inconsistent, inconsequent and contains
discrepancies

Logic

Logical testimony

Eyewitness testimony is logical, understandable, comprehensible, makes
sense and is clear

Lack of logic in the testimony

Eyewitness testimony is illogical, incomprehensible, makes no sense and
lacks clarity

External coherence

Coherence with other evidence

Eyewitness testimony is coherent with other evidence presented in court

Incoherence with other evidence

Eyewitness testimony is inconsistent or conflicts with other evidence
presented in the case

Number of details

Detailed testimony

Eyewitness testimony is detailed, exact; the amount of details provided
by the eyewitness is adequate

Insufficient number of details

Eyewitness testimony lacks detail; it is vague and inaccurate; the number
of details is inadequate

Substantiality

Substantial testimony

Eyewitness testimony is concrete, substantial, tangible, concentrated on
the merits of the case

Insubstantial testimony

Eyewitness testimony is non-specific, insubstantial, lacks concentration
on the merits of the case

Life experience

Corresponding with life
experience

Eyewitness testimony is rational, consistent with life experience

Not corresponding with life
experience

Eyewitness testimony is irrational and contradicts life experience

Objectivism Objectivism in the testimony The eyewitness provides information that is unfavourable to him/her (or
people familiar to him/her); admits to a justifiable lack of memory of the
event

Lack of objectivism in the The eyewitness conceals information that is unfavourable to him/her (or
testimony people familiar to him/her); the eyewitness makes himself/herself look
good

Context Contextual embedding Eyewitness testimony is embedded in place and time, in the eyewitnesses’

daily routine; the testimony is embedded in a personal and/or emotional
context

Lack of contextual embedding

Eyewitness testimony lacks embedding in the spatial, temporal, personal
or emotional context

Source of the
testimony

Direct account

Eyewitness testimony refers to events which he/she directly witnessed or
was involved in personally

Indirect account

Eyewitness testimony refers to events which he/she did not witness
directly

Lack of undermining
premises

No premises to undermine the
credibility of the testimony

The testimony was not discredited

Visibility Objective possibility to make the Eyewitness had an objective opportunity to observe the event
observation
No objective possibility to make ~ Eyewitness had no objective opportunity to observe the event
the observation

Other Other objective credibility Any other objective credibility criterion not listed above

criterion

Other objective non-credibility
criterion

Any other objective non-credibility criterion not listed above

Problems of Forensic Sciences 2018, vol. 113, 67-90



70

J. Kabzinska

General criterion

Credible and non-credible
version of the criterion

Explanation of the criterion

Subjective criteria

Spontaneity Unstructured/Spontaneous Eyewitness testifies spontaneously, freely
manner of testifying
Structured (prepared in advance) Eyewitness testimony lacks spontaneity, the testimony gives the
manner of testifying impression of having been prepared in advance

Confidence Confidence of the eyewitness Eyewitness is confident, categorical

Lack of confidence in the
eyewitness

Eyewitness lacks confidence, gives the impression that his/her testimony
is wavering

Motivation arising
from familiarity with
the defendant

Lack of relationship with the
defendant

Lack of relationship between the eyewitness and the defendant on any
ground: personal, emotional or professional that could offer evidence of
his/her credibility

Relationship with the defendant

Presence of a personal, emotional or professional relationship between
the eyewitness and the defendant which suggests lack of eyewitnesses’
credibility

Motivation arising
from interest in the
outcome

Lack of interest in the outcome of
the trial

Eyewitness is not interested in a particular outcome of the court case
(sentencing or acquittal)

Interest in a particular outcome
of the trial

Eyewitness testifies in a manner that is supposed to lead to a particular
outcome of the case (e.g. in the testimony is pursuing a defence strategy
arranged by the defendant)

Other types of Other — credible — motivation to ~ Lack of reasons to testify falsely or untruthfully. The reasons behind the
motivation testify decision to reveal the crime/to testify/to provide the court with a particular
testimony are justifiable
Other non-credible motivation to  There are reasons to suggest that the eyewitness testified falsely or
testify untruthfully. The reasons behind the decision to reveal the crime/to
testify/to provide the court with particular testimony raise doubts
Profession Eyewitnesses’ profession The profession of the eyewitness suggests his/her credibility (e.g. police
officer)
Other Other subjective credibility Any other subjective credibility criterion not listed above
criterion
Other subjective non-credibility  Any other subjective non-credibility criterion not listed above
criterion
Sample Results

Ninety criminal cases from two courts within the

General results of the courts’ evaluation

local jurisdiction of the Krakow Appelate Court —
Brzesko District Court (N = 44) and the District Court
for Krakéw-Nowa Huta (N = 46) — were examined.
Table 2 contains detailed information on the structure
of the sample.

A total of 751 witnesses were questioned in the
analysis (at Brzesko District Court: N = 361; at the
District Court for Krakow-Nowa Huta: N = 390). The
sample contained 292 women (38.9%) and 459 men
(61.1%). Only two witnesses aged fifteen or younger
were questioned, while seventy witnesses aged over
sixty-five were questioned. Table 3 contains detailed
information on the structure of the sample of witness-
es.

of testimony

The average number of witnesses questioned in the
cases analysed was 8.34 (SD = 6.15). No assessment
was made by either of the courts of the evidence of
104 of the overall total of 751 witnesses. The reasons
given for refusing to make an assessment were var-
ied. The predominant justification was that the witness
possessed no information relevant to the case. In some
instances the courts did not raise at all the question
of the reasons for not making an assessment®. The
witness testimonies were found to be credible in the
majority of cases (Brzesko District Court: N = 229;

3 The 104 cases for which no assessment of testimony was
made were excluded from further analysis.
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Table 2
The number and percentage of analysed criminal cases according to the severity of the offence, the court’s final
Jjudgment and the severity of the final judgment

Inferior court | Cases according to the Cases according to the | Cases according to the severity of the final judgment™*
severity of the offence final judgment
Low Medium High Conviction Acquittal | Judgment less Judgment identical Judgment more
severity severity severity severe than to the request severe than
offence offence offence requested by the  of the public requested by the

public prosecution prosecution public prosecution

Brzesko (small | 15 15 14 35 9 30 4 3

court™®)

Krakéw-Nowa | 10 15 21 45 1 26 12 6

Huta (large

court*®)

* — A small court (in this instance Brzesko) is an inferior court which is located in a city which is not simultaneously the location of

a provincial court). A large court is an inferior court located in a city which is the location of a provincial court as well (in this
instance Krakow).

** — The severity of the final judgment was established by comparing the request of the public prosecution (expressed at the final trial
hearing before the delivery of the final verdict) with the final judgment. The overall number of cases according to the severity
of the penalty is lower than in other instances due to the fact that in several cases the public prosecutor did not express a request
concerning the final judgment.

Table 3
The number and percentage of eyewitnesses interviewed at trial in the analysed cases according to their procedural
characteristics

Role in the event (and the Relationship with the defendant ~ Initiative to appoint ~ Expert psychologist
proceedings) the witness present at the interview
Victim Bystander No data Unrelated Related* No data Defendant  Other  Present  Not present
available available
Small court 62 298 1 299 61 1 33 328 8 353
Large court 90 300 0 331 54 5 35 355 3 387

* —  Being related to the defendant was assessed based on whether the eyewitness was entitled by the Polish C.C.P. to refuse to testify

in the case of a particular defendant — i.e. when the eyewitness is the defendant’s spouse or life partner, parent (or grandparent
etc.), child (or grandchild etc.), sibling, parent in law, as well as brother- (or sister-) in-law (spouses and in-laws are entitled to
refuse to testify despite prior dissolution of marriage).

Table 4
The number and percentage of objective credibility-criteria invoked by the court. Non-credibility criteria are pre-
sented in italics

Objective criteria indicated as the grounds
of the assessment

Inferior court Inferior court
Brzesko Krakow-Nowa Huta
N N
Inner consistency Internal consistency of testimony 54 138
Internal inconsistency of testimony 27 34
Logic Logical testimony 30 146
Lack of logic in the testimony 6 14
External coherence Coherence with other evidence 198 237
Incoherence with other evidence 34 32
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Objective criteria indicated as the grounds
of the assessment

Inferior court Inferior court

Brzesko Krakow-Nowa Huta
N N

Number of details Detailed testimony 33 35

Insufficient number of details 18 12
Substantiality Substantial testimony 35 63

Insubstantial testimony 3
Life experience Corresponding with life experience 6 13

Not corresponding with life experience 4 7
Objectivism Objectivism in the testimony 75 49

Lack of objectivism in the testimony 13 9
Context Contextual embedding 2

Lack of contextual embedding 0 0
Source of the testimony Direct account 8 22

Indirect account 14 11
Lack of undermining premises No premises to undermine the credibility 31 26
Visibility Objective possibility to make the observation

No objective possibility to make the observation 7 4
Other Other credibility criterion 1

Other non-credibility criterion 1 1

Overall 610 862

District Court for Krakéw-Nowa Huta: N = 284). But
in 134 cases they were found to be unreliable or par-
tially unreliable (Brzesko District Court: N = 70; Dis-
trict Court for Krakow-Nowa Huta: N = 64). In the
cases analysed, the courts drew upon 1,723 criteria
for assessing witness testimony in their reasons for
judgment. The average number of criteria drawn upon
to evaluate a witness statement was 2.65 (SD = 1.7)
The evaluations were dominated by objective crite-
ria referring to the content of the testimonies. A total
of 1,472 objective criteria were applied (M = 2.26;
SD = 1.49) and 251 subjective criteria relating to the
person of the witness (M = 0.39; SD = 2.26). Not all
of the testimonies analysed referred to a specific type
of criteria. Objective criteria were mentioned in 599
of the testimonies evaluated (M = 2.46; SD = 1.39),
while subjective criteria were mentioned in as few as
196 (M = 1.28; SD = 0.55). Table 4 and Table 5 show
the frequency with which objective and subjective cri-
teria are mentioned for both courts in the analysis.
For testimony deemed credible at both courts (an-
alysed together), the criterion of consistency of testi-
mony with other evidence in the case (N = 435) ap-
peared most frequently in reasons for judgment. The
second and third most frequent criteria were internal

consistency of evidence (N = 192) and the logicality
of testimony (N = 176). This was the exact triumvi-
rate of the most frequently applied objective criteria
at the District Court for Krakéw-Nowa Huta (but with
second and third places reversed). The criterion the
judges at Brzesko District Court mentioned most often
was consistency of testimony with other evidence in
the case, which was followed by internal consisten-
cy of evidence and, in third place, the objectivity of
testimony. Where witness statements were not regard-
ed as credible, or were regarded as partially credible,
the most frequently mentioned criteria for evaluating
this lack of credibility were inconsistency with the ev-
idence, inconsistent testimony and over-generalised
testimony.

For testimony deemed credible at both courts (ana-
lysed together), the subjective criteria mentioned most
often in justifications of rulings were other credible
motivation to testify (N = 66), followed by lack of re-
lationship with the defendant (N = 43) and unstruc-
tured manner of testifying (N = 11). There were, how-
ever, differences between the two courts. While the
first two motivational criteria mentioned above were
the ones most frequently mentioned in the justifica-
tions of both courts, the third most frequently men-
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Table 5

The number and percentage of subjective credibility criteria invoked by the court. Non-credibility criteria are pre-

sented in italics.

Subjective criteria indicated as the
grounds of the assessment

Inferior court in  Inferior court in

Brzesko Krakow-Nowa Huta
N N
. Unstructured manner of testifying 9 2
Spontaneity
Structured manner of testifying 0 0
Confidence of the eyewitness 0 4
Confidence
Lack of confidence of the eyewitness 0 0
Motivation arising from Lack of relationship with the defendant 31 12
familiarity with the defendant Relationship with the defendant 27 22
Motivation arising from interest in Lack of interest in the outcome of the trial 8 2
the outcome Interest in particular outcome of the trial 6 1
o Other — credible — motivation to testify 49 17
Other types of motivation
Other non-credible motivation to testify 15 24
Profession Eyewitnesses’ profession (e.g. police officer) 2
Other subjective credibility criterion 1 6
Other
Other subjective non-credibility criterion 6
Overall 154 97

tioned criteria were different. At the District Court for
Krakow-Nowa Huta it was other criterion of credibil-
ity and at Brzesko District Court it was unstructured
manner of testifying.

Selected independent variables and the number
of criteria of testimony evaluation mentioned
in the reasons for judgment

Analysis of the results indicates a significant sta-
tistical relationship between certain attributes of pro-
ceedings and characteristics of witnesses and the num-
ber of criteria for evaluating the credibility of testimo-
ny judges mention in reasons for judgment (Table 6).

A statistical analysis using the non-parametric
Kruskal-Wallis Test indicates a statistically significant
difference between the number of criteria mentioned
and the seriousness of the crime (H = 15.32, p <0.05).
Comparisons were made using the Mann-Whitney
U Test to find which of the differences were statistical-
ly significant. Judges employ fewer criteria of credi-
bility to analyse testimony in high severity cases when
compared with medium severity (Z = -2.57, p < 0.05)
and low severity (Z = -3.92, p < 0.05) cases. A sta-
tistically significant relationship between the number
of testimony-evaluation criteria mentioned and the

severity of the penalty adjudicated by the court was
also observed (H = 19.26, p < 0.05). Further analysis
using the Mann-Whitney U Test indicated that judges
refer to significantly fewer criteria when the penalty is
more severe than that requested by the public prose-
cutor than they do when the penalty is either the same
as that requested by the public prosecutor (Z = -4.315,
p <0.05) or less severe than that requested by the pub-
lic prosecutor (Z =-3.78, p < 0.05).

The results indicated a statistically significant rela-
tionship between all of the following bracketed mate-
rial (the role of the witness in the proceedings, the age
of the witness, the relationship between the witness
and the accused) and the number of evaluation criteria
mentioned in the reasons for judgment. Judges men-
tion a greater number of criteria in assessments of the
testimony of victims than they do in assessments of
witness testimony (Z = -7.11, p < 0.05). Furthermore,
an r-Pearson Correlation indicated a weak but statisti-
cally significant negative relationship between the age
of the witness and the number of criteria mentioned
(r =-0.1, p < 0.05). What is more, the results of the
analyses suggested a statistically significant difference
in the number of credibility-of-testimony evaluation
criteria mentioned by the court depending on the rela-
tionship between the witness and the accused. Judges

Problems of Forensic Sciences 2018, vol. 113, 67-90
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Table 6
Mean number and standard deviation (in brackets) of credibility criteria invoked by the courts in justifications of
rulings and the values for statistical tests (Kruskall-Wallis — in italics — or Mann-Whitney U test)

Variables M (SD) H/Z

Severity of the offence Low severity 2.98 (1.76) 15.32%%
Medium severity ~ 2.72 (1.81)
High severity 2.25(1.39)

Severity of the final judgment Less severe 2.67 (1.67) 19.26%*
Identical to 2.94 (1.89)
More severe 180 (1.27)

Degree of involvement in the event Bystander 2.36 (1.51) S7A1%*
Victim 3.6 (1.95)

Relationship with the defendant Related 3.35(1.92) -4.32%%
Unrelated 2.51 (1.63)

Expert psychologist presence at interview Present 4.22 (0.83) -3.24*
Not present 2.62 (1.71)

Final assessment of the eyewitnesses’ credibility =~ Credible 2.50 (1.68) -4.96%*
Not credible 3.26 (1.67)

*—  pvalue <0.001
** — pvalue <0.0001

use a greater number of criteria of credibility to assess
the statements of people related to the accused than
they do to assess those who are unrelated to, and do
not know, the accused (Z = -4.32, p < 0.05). The par-
ticipation of a psychologist in witness examinations
also has an influence on the number of testimony-as-
sessment criteria mentioned in reasons for judgment.
Judges use criteria for testimony evaluation signifi-
cantly more often to assess the testimony of witness-
es in proceedings involving a psychologist (who also
writes a report on the psychological validity of their
testimony) than where a psychologist is not present
during examination of witnesses (Z = -3.24, p < 0.05).
Finally, a statistically significant difference was found
in the number of reliability-assessment criteria applied
depending on the court’s final assessment of the testi-
mony. Judges mention a greater number of criteria in
reasons for judgment when they deem the testimony to
be unreliable (or partially unreliable) than when they
deem it reliable (Z = -4.96, p < 0.05).

Selected independent variables and the type
of testimony-evaluation criteria mentioned
in reasons for judgment.

The types of criteria mentioned by judges in rea-
sons for judgment (objective versus subjective) were
also investigated. First of all, a comparison was made
to determine whether selected dependent variables
influence the relationship of the subjective to the ob-
jective criteria mentioned in evaluations of testimony
(Table 7).

The analysis found that the size of the court (small
versus large) in which the ruling is made influences
the choice of criteria made by judges when justifying
their assessments of testimony*. Evaluations of testi-
mony justified by reference to more subjective criteria
than objective criteria appeared more often (at a statis-
tically significant level) in small courts (6.6%) than in
large courts (1.1%). At the same time, evaluations of
testimony that referred to an equal number of subjec-
tive and objective criteria were made more often (at

4 An analysis was carried out in two courts: a large district
court (District Court for Krakéw-Nowa Huta) understood as
a court located in a place in which a provincial court also sits,
and a small district court (Brzesko District Court), which is
located in a place in which a provincial court does not sit.
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Table 7

The percentage proportions of the two types of credibility criteria invoked by the courts to assess the credibility of

eyewitness testimony

Proportion of objective and subjective credibility criteria

No criteria

Objective criteria  Subjective criteria  Equal number of both

predominate predominate types of criteria
Size of the court Small court 4.6 76.9 6.6* 11.9*
Big court 6.0 89.4 1.1* 3.4%
Severity of the offence Low severity 2.9 90.1%* 35 S.1%
Medium severity 6.7 78.7* 32 11.3*
High severity 5.6 84.8%* 4.6 3.5%
Degree of involvement in the Bystander 6.6 79.9* 4.6 8.9
event Victim 1.4 95.9% 0.7 2.0
Relationship with the defendant Unrelated 6.3% 83.6 3.9 6.3%
Related 0.9% 83.0 2.8 13.2%*
Final assessment of the Credible 6.4% 86.0* 3.5 4.1*
eyewitness” credibility Not credible 0.7% 76.1% 3.7 19.4%

*— p value < .05

a statistically significant level) in small courts (11.9%)
than in large courts (3.4%, x° (3) = 32.29, p < 0.05).

In the case of low-severity crimes, testimony was
evaluated significantly more often by reference to
a majority of objective criteria over subjective criteria
(90.1%) when compared to testimony lodged in the
case of medium-severity (78.7%) and low-severity
crimes (84.8%). In connection with medium-severi-
ty crimes, however, judges justified their evaluations
twice as often by reference to the same number of ob-
jective criteria as subjective criteria than in connec-
tion with the other two categories of severity of crimes
(O’ (6) =16.24, p < 0.05).

It was also found that evaluations of testimony giv-
en by victims were justified significantly more often
by reference to a majority of objective criteria over
subjective criteria (95.9%) when compared to testimo-
ny lodged by disinterested witnesses (79.9%, x> (3) =
21.21, p <0.05). Assessments of the testimony of wit-
nesses that had a family connection with the accused
in which the court did not refer to any criteria were
significantly rarer (0.9%) when compared to assess-
ments of witnesses unrelated to the accused (6.3%).
In addition, the testimony of witnesses related to the
accused was evaluated significantly more often using
an equal number of objective and subjective criteria
(13.2%) when compared to the testimony of witness-
es unrelated to the accused (6.3%, x° (3) = 10.69,
p <0.05).

The final assessment of witness statements as reli-
able or unreliable is a further factor that has an impact
on the proportion of subjective to objective criteria in
evaluations of testimony. Evaluations of testimony
that did not refer to any criteria were made significant-
ly more often in the case of testimony deemed reliable
(6.4%) than in the case of testimony deemed unreliable
(0.7%). Assessments of testimony regarded as reliable
were justified significantly more often by reference to
a majority of objective criteria over subjective criteria
when compared to testimony regarded as unreliable.
The evaluation of unreliable testimony was justified
significantly more often by reference to the same num-
ber of objective as subjective criteria (19.4%) when
compared with reliable testimony (4.1%, x> (3) =
42.06, p < 0.05). An in-depth analysis of the average
number of subjective and objective criteria mentioned
in reasons for judgment was then performed.

The analysis found statistically significant differ-
ences in the average number of objective and subjec-
tive criteria employed depending on the size of the
court making the assessment (Z = -4.19, p < 0.05 and
7 =-5.03, p <0.05 respectively). In other words, judg-
es sitting in a large court (in a district court in a place
that is also the seat of a provincial court) employ
a greater number of objective criteria and fewer sub-
jective criteria than judges sitting in a small court (in
a place that is not also the seat of a provincial court).
Furthermore, statistically significant differences were
identified in the average number of objective and sub-
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Table 8

Mean number and standard deviation (in brackets) of objective and subjective credibility criteria invoked by the
courts inreasons for judgment and the values of statistical tests (Kruskall-Wallis — in italics — or Mann-Whitney

U test)
Variables Objective criteria Subjective criteria
M (SD) H(Z) M (SD) H (Z)

Size of the court Minor court 2.01 (1.41) -4, 19%** 0.51 (0.71) -5.03%**
Large court 2.48 (1.52) 0.28 (0.58)

Severity of the offence Low severity 2.57 (1.52) 14.34%* 0.41 (0.65) 11.98%*
Medium severity 2.29 (1.59) 0.43 (0.64)
High severity 1.95 (1.24) 0.30 (0.69)

Degree of involvement in the event Bystander 2.00 (1.35) -7.87%** 0.37 (0.65) -1.27
Victim 3.16 (1.60) 0.44 (0.69)

Relationship with the defendant Related 2.68 (1.61) -6.11%* 0.67 (0.67) -2.88%*
Unrelated 2.18 (1.45) 0.33 (0.64)

Final assessment of the eyewitness’ Credible 2.19 (1.45) -2.51% 0.31 (0.64) -7.46%%*

credibility Not credible 2.60 (1.59) 0.66 (0.62)

*—  pvalue <0.05
** — pvalue <0.001
*#% _ pvalue <0.0001

jective criteria mentioned depending on the severity of
the crime that was the subject of the proceedings (H =
14.34, p < 0.05 and H = 11.98, p < 0.05 respectively).
The courts mention significantly fewer objective crite-
ria in evaluations of testimony lodged in high-severity
cases than in low severity-cases (Z = -3.88, p < 0.05).
The difference in the average number of objective cri-
teria mentioned in evaluations of testimony in high-se-
verity and medium-severity cases was close to statisti-
cal significance (Z =-1.91, p = 0.56). The courts also
mention significantly fewer objective criteria in eval-
uations of testimony lodged in medium-severity cas-
es than in low-severity cases (Z = -2.12, p < 0.05). It
was further found that the courts mention significantly
fewer subjective criteria in high-severity cases than in
medium-severity and low-severity cases (Z = -3.88,
p < 0.05 and Z = -2.61, p < 0.05 respectively). The
difference in the number of subjective criteria applied
in medium-severity and low-severity cases was not
statistically significant.

Significant differences in the average number of
objective and subjective criteria depending on the
characteristics of the witnesses examined were also
found. Judges mention a significantly greater number
of objective criteria in evaluations of testimony lodged
by victims when compared to testimony lodged by dis-
interested witnesses (Z =-7.87, p <0.05). Furthermore,
the results suggest that on average judges mention

a greater number of objective criteria in evaluations of
testimony lodged by witnesses related to the accused
than in evaluations of testimony lodged by witnesses
unrelated to the accused (Z = -6.11, p < 0.05). A sim-
ilar tendency was detected with respect to subjective
criteria (Z = -2.88, p < 0.05). Finally, it was noted that
courts mention a significantly greater number of both
objective and subjective criteria when they regard
testimony as unreliable (or partially unreliable) than
when they regard it as reliable (Z=-2.51, p <0.05 and
7 =-7.46,p<0.05).

Factors influencing decisions on the reliability
or unreliability of witness testimony

The search for answers to the second research ques-
tion, which concerned the influence of selected factors
on the final evaluation of witness testimony, revealed
some interesting results. Judges regard the testimony
of victims as unreliable more rarely (15.1%) than that
of disinterested witnesses to a crime (22.4%, x* (1) =
3.69, p <0.05).

Moreover, all of the testimonies of minors (N = 2)
were regarded as unreliable (or partially unreliable),
while 21.1% of the testimonies of those aged over
sixty-five were regarded as unreliable and 20.7% of
the testimonies of adults (16—64) were regarded as un-
reliable. This relationship was statistically significant
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(O (2) = 7.58, p < 0.05). Yet the result should be treat-
ed with caution because the assumption of the y? test
was contravened (33.3% of the cells in the cross-table
had an expected value below 5).

The testimony of witnesses related to the accused
was regarded as unreliable significantly more often
(37.7%) than the testimony of witnesses not related to
the accused (17.4%, x° (1)=22.17, p < 0.05). A similar
tendency was noted in assessments of the testimony of
witnesses summoned on the initiative of the accused
or of a representative of the accused. Of these testimo-
nies, 30.6% were regarded as unreliable when com-
pared with the testimonies of witnesses summoned on
the initiative of other institutions or entities (19.9%).
The difference did not, however, prove to be statisti-
cally significant.

Discussion

The average number of witnesses examined in both
district courts indicates that witness testimony remains
one of the most important evidential resources in crim-
inal cases. This would seem to be confirmed by the
view prevailing in the literature that witness testimony
is a valuable form of evidence (see de Poot, Bokhorst,
van Koppen, Muller, 2004; Waltos, 1985, for exam-
ple). Research has demonstrated that judges and juries
(in the common law system) rely on evidence from
witness testimony (see Semmler, Brewer, Douglas,
2011; Vallas, 2011, for example). It was beyond the
scope of the current research to establish the struc-
ture of the evidence in the cases investigated. There is
therefore no way to decide whether witness testimony
predominates with regard to other forms of evidence,
or whether greater attention is paid to it in evaluations
of evidence than to other forms of evidence.

It is striking that the courts examine such a large
number of witnesses and at the same time evaluate
their testimony in a way that appears superficial. First-
ly, more than 10% of the testimonies lodged in court
sessions are not assessed by the court at all in their
reasons for judgment. Secondly, the average number
of testimony-assessment criteria mentioned in reasons
for judgment is not imposing. In their reasons for judg-
ment, judges employed comparatively few objective
criteria — and still fewer subjective ones — and were
particularly reluctant to draw upon subjective criteria.
This is quite surprising in the light of the importance
for the assessment of testimony of taking account both
of the content of the statement and the person of the
witness testifying, which is a position that has been ex-
pressed many times in the case law of the Polish courts

(judgment SN (Supreme Court) of 24 November 1975,
IT KR 254/75; judgment SN (Supreme Court) of 10
August 2005, 1II KK 410/04). Why, then, are courts
unwilling to draw upon subjective criteria in assessing
witness testimony? Could it be that judges are fearful
of supporting their evaluations with arguments that
might appear intangible or fanciful? It is comparative-
ly easy to demonstrate that a witness statement is in-
ternally consistent (or inconsistent) with the remaining
evidential material by referring to the relevant sections
of the examination protocol or to other evidence. It is
more difficult, however, to show that a witness was
(or was not) confident or that a witness testified spon-
taneously (or gave the impression of having learned
their lines). Despite this, judges should not abandon
references to subjective criteria in their evaluations
of testimony. If judges do not overlook subjective as-
pects such as the question of motivation to testify or
the use of psychological tools to assess the psycholog-
ical veracity of testimony, such as Statement Validity
Analysis (Memon, Vrij, Bull, 2003), they should not
overlook subjective criteria in the legal assessment of
reliability either. It is clear, however, that subjective
criteria should supplement assessments of the content
of testimony that are based on objective criteria.

The frequency with which objective criteria are
drawn upon in assessments of testimony is what ulti-
mately demonstrates their superficiality. The objective
criteria of assessment that dominated the reasons for
judgment were consistency with other evidence, and
the logicality and internal consistency of the testimo-
ny, while the most prominent subjective criteria were
those associated with the witness’s motivation to testi-
fy. There is no doubt that the courts attach the greatest
importance to the criteria of consistency with other
evidence. They are probably encouraged in this by the
position of the Supreme Court, which stated in one of
its rulings that the prime factor in deciding the relia-
bility of witness testimony is whether it is confirmed
in the other evidence at the disposal of the court. Other
circumstances only become important in the assess-
ment of testimony when such confirmation is absent
(judgment of the Supreme Court of 28 May 1979,
I KR 91/79). It would appear, however, that this is an
over-simplified position that takes account neither of
the complexity of the witness statements themselves
or of the process of assessing them. Such a belief, if
indeed the judges do share it, could contribute in some
measure to a lack of regard for the importance of as-
sessing testimony. If it is only confirming its inconsist-
ency with the other evidence that triggers a more pen-
etrating assessment of testimony, then the assessments
will remain superficial and generalised for as long as
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this obvious contradiction goes unnoticed. This is un-
settling when we consider the important role assessing
the evidence plays in establishing the facts in criminal
proceedings.

The question of whether the assessment of testi-
monies really is as superficial as the analysis of court
decisions suggests remains unanswered. One can ar-
gue that in essence it is: the evaluations are general-
ised and this is reflected in the justifications, in which
judges call upon only a few well-rehearsed assessment
criteria. One might also argue that assessment of tes-
timony is thorough at the stage of examining witness-
es or before deciding the ruling, and only the writ-
ten reason for judgment, which is usually compiled
a few hours after the ruling has been announced, is
standardised and general. That the written reasons for
judgment do not reflect the true process of assessing
testimony (though they should) cannot be ruled out.
There are a number of possible reasons for this dispar-
ity. First of all, routine. Judges prepare their reasons
for judgment in a schematic and generic manner that
is reproduced in case after case. Secondly, it may be
the result of confirmation bias (Nisbett, Ross, 1980;
Rosenthal, 1994; Synder, Swan, 1978). Since the court
decides the guilt or innocence of the accused at the
stage of delivering a ruling, there may be a tendency
when writing the reason for judgment to interpret the
evidence to be assessed in accordance with that deci-
sion as to responsibility, or absence of responsibility,
for the crime. In other words, if the court has delivered
a guilty verdict it may value the reliability of evidence
(or of aspects of the evidence, such as the testimony
of a witness) that supports the guilt of the accused and
overlook evidence (or aspects of the evidence) that
contradicts the thesis that the accused is responsible
for the crime. Thirdly and finally, the superficiality
of evaluations could result from the fact that judges
are guided by their intuition in assessing witness tes-
timony and only post factum, when preparing the rea-
sons for judgment, do they support their assessment
of reliability by referring to recognisable evaluation
criteria. No matter the reasons for the aforementioned
generality of assessments of the reliability of witness
testimony in the written reasons for judgment, it has
real consequences. If one of the parties to the pro-
ceedings decides to lodge an appeal, it is obliged to
set out the charges against the disputed ruling. If, for
example, a party argues on appeal that the judge as-
sessed the evidence incorrectly (by giving credence to
the testimony of a witness who, in the opinion of the
appellant, was unreliable) it should be in a position to
demonstrate the court’s errors of reasoning and assess-
ment. A precise evaluation reproduced in writing ena-

bles the appeal court to follow the assessment made by
the lower court. It is rare for courts to hold evidential
proceedings in appeals cases (especially full eviden-
tial proceedings), and they are particularly unlikely to
do so where this has already been done by the lower
court.

It would seem that when judges finally acknowl-
edge testimony as unreliable (or partially unreliable),
they take a slightly more thorough approach to the as-
sessment of testimony. Given that almost 80% of the
testimonies of all witnesses assessed were acknowl-
edged as reliable, the impression can be gained that
to acknowledge testimony as reliable is something
of a norm in Polish criminal proceedings. Yet when
courts deny the reliability of testimony, they advance
more legal criteria to explain it than when they ac-
knowledge testimony as reliable. In these cases the
courts produce assessments of testimony without re-
ferring to evaluation criteria significantly more rarely
(and in overall terms exceptionally rarely) than they do
when assessing testimony deemed reliable. Not only
do courts give more objective criteria when assessing
unreliable testimony, they also give more subjective
criteria. It should be emphasised, though, that there
was no statistically significant difference between re-
liable and unreliable testimony in the number of wit-
ness-statement assessments, in which subjective crite-
ria outnumbered objective criteria. It is interesting that
such an important and significant difference affected
testimony assessed according to the same number of
criteria of both types — a situation that occurred more
often in the case of testimony deemed unreliable. This
would appear to confirm the view expressed by Ptach-
ta (1985) that courts tend to justify the unreliability of
testimony by subjective criteria and its reliability by
objective criteria. In Ptachta’s view (1985), this results
from judges studying the contents of the evidence —
and finding sufficient grounds there to support their
assessments — in cases where they deem testimony to
be reliable. Yet when they doubt the reliability of tes-
timony they search for additional arguments to under-
mine the evidential resource under analysis, which in
this case is, in a sense, “‘external” to the content of the
evidence and concerns its source.

The results obtained in this study allow interest-
ing conclusions to be drawn about the influence of
certain characteristics both of criminal proceedings,
and of the witnesses themselves, on the evaluation
of testimony. Judges employ significantly fewer cri-
teria to evaluate testimony lodged in cases involving
high-severity crimes when compared to cases involv-
ing medium-severity crimes and low-severity crimes.
Moreover, this affects the number of both objective
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and subjective criteria employed to assess testimony
given in high-severity proceedings. Given that courts
trying crimes such as sexual abuse of a minor, fraud
or robbery are expected to be especially scrupulous in
evaluating evidence, this may be of particular concern.
It can only be hoped (though the present research pro-
vides no evidence to sustain it) that the more severe
the crime is, the more the courts will rely on means
of proof other than personal evidence. Where high-se-
verity crimes are concerned, the actions of the law-en-
forcement authorities are perhaps directed with greater
intensity towards searching for tangible evidence that
therefore then dominates the evidential hearings in
court.

The frequency and type of assessment crite-
ria invoked by the courts differed according to their
size. Objective criteria were mentioned significant-
ly more often, and subjective criteria more rarely,
in evaluations of testimony at the District Court for
Krakow-Nowa Huta (known as a large court because
itis in a place that is also the seat of a provincial court)
than at Brzesko District Court (known as a small court
because it is not in a place where a provincial court
also sits). Assessments of testimony by judges in
which subjective criteria outnumbered objective crite-
ria, and assessments of testimony in which the number
of criteria of each type was equal, were found signif-
icantly more often at the “small” district court than at
the “large” court. It is difficult to state categorically
why the larger court exercised more reserve with re-
gard to subjective assessment criteria when compared
to the smaller court.

It turns out that the role of the witness has a signif-
icant influence on the number and type of criteria in-
voked in evaluations of testimony. Firstly, judges draw
on a greater number of criteria when assessing the tes-
timony of victims than when assessing the testimony
of disinterested witnesses. Furthermore, they invoke
objective criteria more often than subjective criteria
in assessments of victims compared to assessments
of testimony given by disinterested witnesses. Final-
ly, the results suggest that the testimony of victims
is more often regarded as reliable than the testimony
of disinterested witnesses. In other words, the courts
assess the testimony of victims more thoroughly and
they are more likely to justify assessments of the testi-
mony of victims by reference to objective criteria (and
therefore by reference to the content of the testimony).
What is more, they regard the testimony of victims as
reliable more often than the testimony of disinterest-
ed witnesses. It would therefore appear that judges
trust the testimony of victims more than that of dis-
interested witnesses. At the same time, they are more

exact in determining whether victims of crime really
do deserve this trust. Furthermore, the judges justify
these assessments by deploying more arguments that
are concrete and tangible than arguments of a personal
nature. Could the judges believe that victims’ motiva-
tion to testify, including giving testimony with specif-
ic content, is, in the majority of cases, dictated by an
interest (considered suspicious) in securing a particu-
lar outcome (usually the conviction of the accused)?
Judges may perceive this as automatically casting
a shadow of doubt over the reliability of victims. It is
perhaps exactly for this reason that judges are more
inclined to justify the reliability of the testimony of
victims by invoking criteria which in their opinion are
more convineing.

A number of cautious conclusions can be drawn in
the light of these results with regard to the influence
of age on assessments of witness testimony. Firstly, it
was noted that the older the witness, the fewer criteria
judges invoke in their evaluations of testimony. This
relationship was found to be weak, but it suggests that
the courts make more thorough evaluations of the tes-
timony of younger witnesses, including children. Nu-
merous studies of children’s testimony (there is a liter-
ature review in Principe, Greenhoot, Ceci, 2014) have
indicated that children — especially younger ones —
supply less information than adults and older children
(Pipe, Lamb, Orbach, Esplin, 2004), give inaccurate
details of the age, weight and height of criminals more
often (Pozzulo, 2007) and are more suggestible than
adults (Melnyk, Crossman, Scullin, 2007). It is pos-
sible that judges are aware of the limitations of chil-
dren’s memories, and of their testimony, and therefore
take a more searching approach to their witness state-
ments. It is a matter of concern that a similar effort
is not made with the testimony of elderly witnesses,
whose cognitive functioning differs from that of adults
(Mueller-Johnson, Ceci, 2007). However the findings
of researchers who study the memory and testimony
of elderly people are considerably fresher, sharper and
more acute than the testimony of the children we met
above — but this knowledge has so far not percolat-
ed through the judicature. The observations regarding
the influence of age on whether testimony is seen as
reliable or unreliable are slightly more disturbing. It
turns out that the testimony of witnesses aged fifteen
or under was regarded as unreliable more often than
in the remaining categories of witnesses deemed un-
reliable. Yet because not all of the requirements of
the statistical analysis were met, only very cautious
conclusions can be drawn. Professionals in the justice
system have often found that the testimony of children
is less trustworthy than that of adults (Benton, Ross,
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Bradshaw, Thomas, Bradshaw, 2006; Granhag et al.,
2005). Suspicion of the testimony of this category of
witnesses prevailed long in a number of jurisdictions
and perhaps continues to do so (Bala, Ramakrishnan,
Lindsay, Lee, 2005). It is not impossible that this sus-
picion will also filter through into the Polish criminal
justice system.

It was also noted that courts invoke a significantly
greater number of testimony-assessment criteria when
they are evaluating the testimony of witnesses exam-
ined in the presence of a psychologist (as an expert
witness) than when there is no psychologist present. In
accordance with article 192 § 2 of the Code of Crim-
inal Procedure, if there exists doubt as to the mental
state, degree of intellectual development, or capacity
to receive or reproduce perceptions of a witness, the
court or the public prosecutor can order their evidence
to be heard in the presence of a doctor or psycholo-
gist, and the witness cannot contest the order. Pursuant
to article 192 § 2 of the Code of Criminal Procedure,
moreover, witnesses can be subjected to psychological
examination. In practice, therefore, hearing evidence
in the presence of an expert witness also involves
writing a forensic-psychological opinion on the psy-
chological validity of the testimony given. The greater
number of testimony-assessment criteria invoked in
the case of witnesses whose evidence was also evalu-
ated by a psychologist is probably due to the fact that
judges draw on arguments in psychological reports to
support their own, legal, evaluation of the evidence
from the witness testimony. Many criteria of legal
evaluation are, after all, consistent with the criteria
for assessing the psychological validity of testimony
in the most widely-used tool for this purpose: State-
ment Validity Analysis (SVA), which we have already
encountered above. SVA is made up of a number of
components, of which the most important is based on
Criteria-Based Content Analysis (CBCA), which con-
tains nineteen content criteria for the validity of tes-
timony. One example of a content criterion is logical
structure, which is satisfied when the testimony makes
fundamental sense, is coherent and logical, is not self
contradictory and meets the legal criteria of logicality
and internal consistency (Memon et al., 2003). Further
CBCA criteria — quantity of details and unstructured
production — correspond with the legal criteria of the
degree of detail in testimony and its spontaneity.

Interesting results were noted with respect to the
testimony of witnesses related to the accused. Judges
give a greater number of criteria in their justifications
when assessing the testimony of witnesses who are
closely related to the accused (in the sense of people
entitled to refuse to testify according to article 182 of

the Code of Criminal Procedure), when compared to
witnesses who are not. More than this, judges drew
on no assessment criteria whatever in their reasons
for judgment significantly more rarely in the case of
the testimony of people who are closely related to the
accused when compared to witnesses who are not.
With respect to this category of witnesses the courts
invoked a greater number of both objective and sub-
jective criteria. It can be assumed that judges are more
scrupulous when assessing the testimony of witnesses
who are closely related to the accused. It is interesting
that — irrespective of the thoroughness of the assess-
ment — the testimony of those closely related to the
accused was regarded as unreliable significantly more
often than the testimony of those not closely related to
the accused. This might suggest a certain prejudice on
the part of the courts against witnesses who are closely
related to the accused, though there is no doubt that
the courts should approach all forms of evidence ob-
jectively and without bias (Ptachta, 1985). It would be
naive, however, to believe that judges are not prone
to various forms of prejudice and that they do not in-
fluence decisions taken during criminal proceedings —
especially where these decisions concern the person of
the accused (Rachlinski, Johnson, Wistrich, Guthrie,
2009; Wistrich, Rachlinski, 2017). Nevertheless, giv-
en that it is possible for judges to be partial because of
certain characteristics or attributes of the accused, it
is surely also possible that they are prone to prejudice
with regard to witnesses (and therefore this prejudice
can indirectly influence assessments of the guilt or in-
nocence of the accused). It must of course be borne in
mind that judges already apply many of the measures
that the literature regards as minimising their influ-
ence on their own decisions: they are well educated
and well trained, they possess considerable experience
of taking difficult decisions and they are motivated to
ensure that they reach just verdicts. They take respon-
sibility for their judgments, which they take in pub-
lic, their decisions are subject to appeal, and career
advancement is dependent on an examination of the
body of rulings they have made in the past (Wistrich,
Rachlinski, 2017).

The legal and psychological literature informs us
that evidence from witness testimony (and first of all
errors in testimony and false testimony) is one of the
principle causes of the problem of judicial mistakes,
which is faced by legal systems the world over (Huff,
1987; Rattner, 1988, for example). The superficiality
of courts’ assessments of witness testimony, which has
been identified in the empirical research set out in this
study, can, to a certain extent, explain why unjust con-
victions are so often the result of false or untrue testi-
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mony (Scheck, Neufeld, Dwyer, 2000, for example).
This should, however, make judges sensitive to the
importance of thorough and detailed evaluation of tes-
timony. The legal nature of assessments of testimony
(and other evidence brought forward in proceedings)
does not mean that they can be produced as if in iso-
lation from contemporary psychological knowledge.
There is no way to eliminate the mistakes made by
eyewitnesses to crimes, which will always be with us.
It should nevertheless be possible to restrict their influ-
ence on criminal proceedings. The skilful application
in practice of the knowledge of judges can go a long
way to achieving this.
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OCENA WIARYGODNOSCI ZEZNAN SWIADKOW W POSTEPOWANIU
KARNYM - WSTEPNE WYNIKI BADAN EMPIRYCZNYCH

Wprowadzenie

Dokonywanie ustalen faktycznych w postepowaniu
sadowym w kazdym przypadku wymaga oceny cato-
ksztattu dowodow zgromadzonych w sprawie i uwzgled-
nienia ich wzajemnego powigzania. Na strazy takiego
modelu rozstrzygania stoi wyrazona w art. 7 kodeksu po-
stepowania karnego zasada swobodnej oceny dowodow
nakazujaca organom procesowym ksztattowanie swoje-
go przekonania na podstawie wszystkich przeprowadzo-
nych dowodéw z uwzglednieniem zasad prawidlowego
rozumowania, wskazan wiedzy i doswiadczenia zycio-
wego. Ocene dowodu zgodng ze wskazaniami nauki na-
lezy rozumie¢ jako oceng pozostajaca w zgodzie z naj-
nowszymi i wiarygodnymi wynikami badan naukowych.
Chodzi tu w szczeg6lnosci o postugiwanie si¢ metoda
naukowg oraz wykorzystywanie osiggnig¢ nauki (Wal-
to$, Hofmanski, 2013). W procesiec swobodnej oceny
dowodow z zeznan swiadkdéw szczegdlnie przydatna jest
wiedza z zakresu psychologii zeznan §wiadkow. Cho¢
podstawowym narz¢dziem oceny dowodow przez organy
procesowe sg niewatpliwie prawa logiki, to znajomosc
psychologii jest dla prawnika niezb¢dnym instrumentem
pracy, gwarancja niezawistosci i trafnosci wydawanych
orzeczen (Gruza, 2014). Okazja do zastosowania wiedzy
psychologicznej w praktyce przez organy procesowe jest
dokonywana przez nie ocena wiarygodnos$ci dowodu
z zeznan $wiadka. W literaturze psychologicznej i kry-
minalistycznej odnalezé mozna doniesienia dotyczace
kryteriow takiej oceny (np. Gruza, 2003; Maciejewski,
2009; Ptachta, 1985). Mimo to kryteria tej oceny nie sa
wsrod praktykow rozpowszechnione, a nierzadko nie sa
im w ogdle znane (Gruza, 2014). Wskazane w orzecz-
nictwie przyktady, jakimi kryteriami kierowac si¢ (a czg-
$Sciej — jakimi kierowac¢ si¢ nie nalezy), trudno uzna¢ za
wyczerpujace (np. wyrok SN z 11 stycznia 1996, I KRN
178/95).

Stosunkowo niewiele wiadomo o wptywie dorobku
psychologii zeznan $wiadkéw na praktyke funkcjono-
wania wymiaru sprawiedliwosci. Wiedza uczestnikow
postepowania karnego z psychologii zeznan $wiadkow
byla dotychczas badana w drodze badan ankietowych.
Badania z udzialem sedzidéw amerykanskich (Wise,
Safer, 2003), ale takze norweskich (Magnussen i in.
2008) i szwedzkich (Granhag, Stromwall, Hartwig,
2005) wskazuja, ze wiedza oni niewiele o czynnikach
i procesach wplywajacych na percepcje i pami¢¢ na-
ocznych $wiadkéw. Badania pokazuja tymczasem, ze
dysponowanie przez sedziow wiedza psychologiczng
wplywa pozytywnie na ich praktyke orzecznicza (Wise,

Safer, 2004). Niejednokrotnie zresztg edukacja sedziow i
innych uczestnikdw postgpowania karnego wskazywana
jest jako istotny element stuzacy minimalizacji problemu
nieprawdziwych czy fatszywych zeznan w procesie kar-
nym (np. Wise, Dauphinais, Safer, 2007). Podobne proby
badawcze zmierzajace do ustalenia wiedzy psycholo-
gicznej polskich zawodowych uczestnikow postepowa-
nia karnego 1 jej wpltywu na postgpowanie podejmowa-
ne byly w znikomym stopniu (por. Piekarska-Drazek,
2004). Jednak sam fakt stwierdzenia posiadanej przez
prawnikow wiedzy z okreslonej dziedziny nie jest row-
noznaczny z umiej¢tnoscia jej wykorzystania.

Sporer (2008) wskazywat, ze dotychczasowe badania

w obszarze psychologii zeznan §wiadkow niemal zu-
petnie pomingty kwestie tego, jak relacje $wiadkow sa
oceniane. Zaleca jednocze$nie skoncentrowanie uwagi
badaczy na tym, w jaki sposob organy procesowe oce-
niaja zeznania §wiadkow (Sporer, 2008). W tym celu
podjeto badania dotyczace oceny wiarygodnosci ich ze-
znan skoncentrowane na badaniu praktyki dokonywania
tej oceny. Dokonano tego na podstawie analizy akt sado-
wych w postgpowaniach karnych. Postawiono nastepuja-
ce pytania badawcze:

1. Jakimi kryteriami oceny wiarygodnos$ci postuguja si¢
w praktyce sedziowie podczas oceny zeznan §wiad-
kow?

2. Jakie czynniki wplywaja na liczbe i rodzaj stosowa-
nych kryteriow wiarygodno$ci zeznan?

3. Jakie czynniki wplywaja na ostateczny rezultat oceny
zeznan §wiadkow?

Materialy i metoda

Analiza obj¢to sprawy karne z dwoch sadow w ob-
szarze wlasciwosci miejscowej Sadu Apelacyjnego
w Krakowie — z Sadu Rejonowego w Brzesku i z Sadu
Rejonowego dla Krakowa-Nowej Huty'. Do wiadz obu
sadow wystosowano prosb¢ o dostep do akt 54 spraw
karnych spetniajacych ponizsze kryteria:

a) sprawy prawomocnie zakonczone w latach 2013—

2015;

b) sprawy, w ktorych przestuchano przynajmniej jedne-
go $wiadka;

' Docelowo badania zostang przeprowadzone w 8 sgdach rejo-
nowych w Polsce znajdujacych si¢ w obszarze wiasciwosci
miejscowej 4 sadow apelacyjnych w Krakowie, Poznaniu,
Lublinie i Gdansku.



84

J. Kabzinska

¢) sprawy, w ktorych sporzadzono pisemne uzasadnienie
orzeczenia przez sad [ instancji;

d) sprawy nalezace do kategorii lekkich, srednich i cigz-
kich przestepstw?.

Wystepki spetniajace kryterium powagi przestep-
stwa wybrano w ten sposob, ze z 22 rozdziatlow czgsci
szczegolnej kodeksu karnego wyselekcjonowano te roz-
dziaty, w zwiazku z ktorymi:

a) w 2015 roku doszto do najwigkszej liczby skazan, nie
mniej jednak niz 1500 osob;

b) wyeliminowano te, w zwiazku z ktérymi postgpowa-
nie dowodowe opiera si¢ w wickszym stopniu na in-
nych niz zeznania $wiadkow $rodkach dowodowych.
W wyniku zastosowania tych kryteriow wyselek-

cjonowano 7 rozdzialdow kodeksu karnego. Z kazdego

wybrano maksymalnie po 3 wystepki, w efekcie ktorych

w 2015 roku doszto do najwickszej liczby skazan (przy

czym nie mniej niz 500 oséb). W rezultacie tej analizy

wybrano 15 wystepkow. Badania pilotazowe dodatko-
wo doprowadzity do wyeliminowania z tej puli 3 z nich.

W efekcie wybrano po 4 kwalifikacje prawne czynow,

ktére spelnialy wspomniane kryterium powagi przestegp-

stwa, a byly to — posrod przestepstw ciezkich: a) ob-
cowanie plciowe z matoletnim ponizej 15 roku zycia,

b) tapownictwo czynne, c) oszustwo, d) rozboj; posrod

srednich: a) $redni uszczerbek na zdrowiu, b) przestep-

stwo zmuszania w celu wymuszenia zwrotu wierzytel-
nosci, ¢) przestgpstwo zngcania, d) przestepstwo kra-
dziezy; wreszcie sposrod lekkich: a) lekki uszczerbek na
zdrowiu, b) przestepstwo grozb karalnych, ) naruszenie
nietykalnosci cielesnej funkcjonariusza publicznego,

d) zniewazenie funkcjonariusza publicznego.

Analiza akt spraw sadowych ze szczegdlnym
uwzglednieniem pisemnego uzasadnienia orzeczenia
sadu zostata przeprowadzona na podstawie kwestiona-
riusza sktadajacego si¢ z 3 czesci — dotyczacych sprawy,
swiadka i oceny zeznania. Kryteria oceny wiarygodnosci
zostaty wybrane na podstawie dostgpnej literatury (Gru-
za, 2003; Maciejski, 2009; Plachta, 1985), orzecznictwa
polskich sadéw apelacyjnych i Sadu Najwyzszego oraz
badan pilotazowych kwestionariusza (N = 28). Podzielo-
no je na kryteria przedmiotowe — odnoszace si¢ do tresci
zeznan i podmiotowe — odnoszace si¢ do osoby swiadka.
Informacje na temat zamieszczonych w kwestionariuszu
prawnych kryteriow oceny zeznan wraz z wyjasnieniem

zawiera tabela 1.

2 Kryterium powagi przestgpstwa stanowito zagrozenie kara
pozbawienia wolno$ci za dane przestgpstwo przypisane
w kodeksie karnym. Przestgpstwa lekkie to takie, ktorych
gdrna granica ustawowego zagrozenia wynosita 3 lata pozba-
wienia wolnosci, $rednie — dolna granica ustawowego zagro-
zenia karg pozbawienia wolno$ci wynosita ponad 3, ale mniej
niz 5 lat oraz cigzkie — w ktorych gorna granica ustawowego
zagrozenia karg pozbawienia wolnos$ci wynosita ponad 5 lat.

Préba

Analiza objeto 90 spraw karnych z dwoéch sadow
w obszarze wlasciwosci miejscowej Sadu Apelacyjnego
w Krakowie — Sadu Rejonowego w Brzesku (N = 44)
i Sadu Rejonowego dla Krakowa-Nowej Huty (N = 46).
Szczegdtowe informacje na temat struktury proby zawie-
ra tabela 2.

W objetych analiza sprawach przestuchano 751
swiadkéw (w SR w Brzesku, N = 361, w SR dla Kra-
kowa-Nowej Huty, N = 390). Proba sktadala si¢ z 292
kobiet (38,9%) 1 459 mezczyzn (61,1%). Przestuchano
zaledwie 2 $swiadkdéw ponizej 15 roku zycia i 70 $wiad-
kéw powyzej 65 roku zycia. Szczegotowe informacje na
temat struktury proby w odniesieniu do §wiadkow zawie-
ra tabela 3.

Wyniki
Ogolne wyniki dotyczace oceny zeznan przez sad

Srednia liczba $wiadkéw przestuchanych w analizo-
wanych sprawach wyniosta 8,34 (SD = 6,15). W obu sa-
dach nie dokonano oceny zeznan 104 swiadkdéw sposrod
wszystkich przestuchanych w postepowaniu. Powody
odmowy oceny zeznan byly rézne: dominowato uzasad-
nienie, ze $wiadek nie posiadat informacji istotnych dla
sprawy, cho¢ byly przypadki, w ktorych sad nie podjat
w ogdle kwestii przyczyn niedokonania oceny’. W wigk-
szosci przypadkow zeznania $wiadkdw zostaty uznane
za wiarygodne (w SR w Brzesku N =229; w SR dla Kra-
kowa-Nowej Huty N = 284), natomiast w 134 przypad-
kach — za niewiarygodne lub czg¢éciowo niewiarygodne
(w SR w Brzesku N = 70; w SR dla Krakowa-Nowej
Huty N = 64). Sady w objetych analizg sprawach po-
wotaly w uzasadnieniach wyrokéw 1723 kryteria oceny
zeznan. Srednio przywotano 2,65 (SD = 1,7) kryterium
w ocenie jednego zeznania. W ocenie dominowaty kry-
teria przedmiotowe, a zatem te odnoszace si¢ do tresci
zeznania. Zastosowano ogdtem 1472 kryteria o charak-
terze przedmiotowym (M = 2,26; SD = 1,49) i 251 kry-
teriéw podmiotowych, czyli dotyczacych osoby $wiadka
(M =0,39; SD = 2,26). Nie w kazdym z analizowanych
zeznan przywotano okres$lony typ kryteridow. Kryteria
przedmiotowe zostaly przywotane w 599 ocenianych ze-
znaniach (M = 2,46; SD = 1,39), natomiast podmiotowe
—w zaledwie 196 (M = 1,28; SD = 0,55). Czestotliwos$¢
przywotywania poszczegdlnych kryteriow o charakterze
przedmiotowym i podmiotowym w obu objetych analiza
sadach zawierajg tabele 4 1 5.

Ogolnie w obu analizowanych sadach (analizowane
lacznie) sposrdéd przywotanych w uzasadnieniu wyro-

3 Dalsze analizy zostaly przeprowadzone z wylaczeniem tych-
ze 104 przypadkow.
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ku kryteriow przedmiotowych najczesciej poshugiwano
si¢ (w przypadku uznania zeznan za wiarygodne) kry-
terium zgodnosci zeznania z innymi dowodami w spra-
wie (N = 435), wewngtrznej spojnosci ztozonych zeznan
(N = 192) oraz logicznosci zeznan (N = 176). W Sadzie
Rejonowym dla Krakowa-Nowej Huty tak wtasnie pre-
zentowala si¢ trojka najczesciej stosowanych kryteriow
przedmiotowych (przy czym drugim najczgsciej stoso-
wanym kryterium byla logiczno$¢ zeznan, a wewnetrzna
spojnos¢ — trzecim). W Sadzie Rejonowym w Brzesku
sedziowie najczesciej przywolywali kryterium zgodnosci
zeznan z innymi dowodami, wewnetrznej spojnosci 1 —
na trzecim miejscu — obiektywizmu zeznan. Gdy zezna-
nia uznawane zostaty za niewiarygodne (lub cz¢$ciowo
niewiarygodne), najczesciej przywotywanymi kryteriami
braku wiarygodnos$ci byty: niezgodnos$¢ ze zgromadzo-
nym w sprawie materiatem dowodowym, brak spojnosci
zeznan 1 ogdlnikowos¢ zeznan.

W obu (analizowanych lacznie) sadach sposrod
przywotanych w uzasadnieniu wyroku kryteriow podmio-
towych najczes$ciej postugiwano si¢ (w przypadku
uznania zeznan za wiarygodne) kryterium innej wia-
rygodnej motywacji do ztozenia zeznan (N = 66), wia-
rygodnej motywacji wynikajacej z braku powigzania
z oskarzonym (N = 43) i spontaniczno$ci w sktadaniu
zeznan (N = 11). Wystapily jednak réznice miedzy po-
szczegblnymi sadami. O ile wspomniane dwa kryteria
motywacyjne byly najczesciej przywotywane w uzasad-
nieniach w obu sadach, o tyle na trzecim miejscu w Sg-
dzie Rejonowym dla Krakowa-Nowej Huty jako najczg-
Sciej uzywane kryterium znalazlo si¢ ,,inne kryterium
wiarygodnosci”, a w Brzesku — wspomniana spontanicz-
no$¢ w sposobie ztozenia zeznan.

Wybrane zmienne niezalezne a liczba kryteriow
oceny zeznan przywotanych w uzasadnieniu wyroku

Analiza wynikéw wskazuje na istnienie statystycznie
istotnej zalezno$ci migdzy pewnymi wlasciwosciami po-
stepowania oraz charakterystykami $wiadka a liczbg kry-
teriow oceny wiarygodnosci zeznan przywolanych przez
sedziow w uzasadnieniu (Tabela 6).

Analiza statystyczna przy uzyciu nieparametrycz-
nego testu Kruskala-Wallisa wskazuje na istnienie sta-
tystycznie istotnej réznicy miedzy liczbg przywotanych
kryteriow a powaga przestepstwa bedacego przedmio-
tem sprawy (H = 15,32, p < 0,05). W celu sprawdzenia
ktére z roznic sa statystycznie istotne przeprowadzo-
no seri¢ porownan z wykorzystaniem testu U Manna
-Whitneya. Sedziowie uzywaja mniej kryteriow oceny
wiarygodnosci do analizy zeznan w sprawach z kategorii
cigzkich w poréwnaniu ze sprawami dotyczacymi prze-
stepstw $rednich (Z = -2,57, p < 0,05) oraz lekkich
(Z=-3,92, p <0,05). Stwierdzono rowniez statystycznie
istotng zalezno$¢ migdzy liczba przywotanych kryteriow

oceny zeznan a surowoscig orzeczonej przez sad kary
(H=19,26, p <0.05). Dalsza analiza z wykorzystaniem
testu U Manna-Whitneya wskazuje, ze sedziowie powo-
huja statystycznie istotnie mniej kryteriow, gdy wymie-
rzona kara jest surowsza od tej wnioskowanej przez pro-
kuratora niz wowczas, gdy wymierzona kara jest tozsama
z wnioskowang przez prokuratora (Z = -4,315, p < 0,05)
oraz tagodniejsza od wnioskowanej przez prokuratora
(Z=-3,78, p <0,05).

Wyniki wskazujg na statystycznie istotng zaleznos¢
miedzy rola $wiadka w postgpowaniu, wiekiem §wiad-
ka i zwigzkiem $wiadka z oskarzonym a liczbag przy-
wotanych w uzasadnieniu kryteriow oceny. Se¢dziowie
przywoluja wigcej kryteriow w ocenie zeznan pokrzyw-
dzonych niz $wiadkow (Z = -7,11, p < 0,05). Ponadto
analiza korelacji -Pearsona wskazuje na staby, lecz sta-
tystycznie istotny ujemny zwigzek pomigdzy wiekiem
swiadka a liczbg przywotywanych kryteriow (r = -0,1,
p < 0,05). Co wiecej, wyniki przeprowadzonych analiz
sugeruja statystycznie istotng réznicg w liczbie przywo-
fanych przez sad kryteridéw oceny wiarygodnosci zeznan
w zaleznosci od zwiazku migedzy $wiadkiem a oskarzo-
nym. Sedziowie uzywaja wigcej kryteriow wiarygodno-
$ci do oceny zeznan osob najblizszych oskarzonemu niz
0s6b mu obeych (Z = -4,32, p < 0,05). Udzial biegtego
psychologa podczas przestuchania $wiadka rowniez ma
wplyw na liczbg przywotywanych w uzasadnieniach
kryteriow oceny zeznan. Sedziowie uzywajg ich istot-
nie wigcej do oceny zeznan $swiadkow, w przestuchaniu
ktorych brat udziat bieglty psycholog (i sporzadzit opini¢
dotyczaca psychologicznej prawdziwosci ich zeznan)
niz gdy nie byt on obecny przy przestuchaniu (Z = -3,24,
p < 0,05). Wreszcie, stwierdzono istotng statystycznie
roéznice w liczbie stosowanych kryteriow oceny wiary-
godnos$ci w zaleznosci od ostatecznej oceny zeznania do-
konanej przez sad. S¢dziowie przywoluja w uzasadnie-
niach wiecej kryteriow, gdy uznaja zeznania za niewia-
rygodne (lub czg¢$ciowo niewiarygodne) niz wiarygodne
(Z=-4,96, p <0,05).

Wybrane zmienne niezalezne a rodzaj kryteriéw
oceny zeznan przywotanych w uzasadnieniu wyroku

Przedmiotem analizy uczyniono réwniez rodzaj kry-
teriow przywotywanych przez sedzidéw w uzasadnieniu
wyroku (przedmiotowe vs. podmiotowe). W pierwszej
kolejno$ci poréwnano, czy wybrane zmienne zalez-
ne wplywaja na stosunek kryteriow podmiotowych do
przedmiotowych przywotanych w ocenie zeznania (Ta-
bela 7).

Analiza wykazata, ze wielkos¢ sadu (duzy sad vs.
maly sad), w ktorym orzekano, wplywa na wybor kry-
teriow przez sedziow uzasadniajagcych ocene zeznan®.

* Analizg przeprowadzono w dwoch sadach — duzym sadzie
rejonowym (SR dla Krakowa-Nowej Huty), rozumianym
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W matych sadach istotnie czesciej pojawialy si¢ oceny
zeznan $wiadkow uzasadnione z przewagg kryteriow
o charakterze podmiotowym nad przedmiotowymi
(6,6%) niz w sadzie duzym (1,1%). Jednocze$nie w ma-
tych sadach istotnie cze¢sciej zdarzaly si¢ oceny zeznan,
w ktorych liczba przywotanych kryteriow podmiotowych
1 przedmiotowych byta rowna (11,9%) niz w duzych sa-
dach (3,4%, x* (3) = 32,29, p < 0,05).

W przypadku lekkich wystepkoéw istotnie czgsciej
oceniano ztozone zeznania z przewaga kryteriow przed-
miotowych nad podmiotowymi (90,1%) w poréwnaniu
z zeznaniami ztozonymi w przypadku Srednich (78,7%)
i lekkich (84,8%) wystepkoéw. Natomiast w przypadku
wystepkow Sredniej wagi sedziowie dwukrotnie czgsciej
uzasadniali swg ocene, przywolujac t¢ samg liczbe kry-
teriow przedmiotowych co podmiotowych niz w przy-
padku pozostatych kategorii wystepkow ( (6) = 16,24,
p <0,05).

Stwierdzono rowniez, ze w przypadku zeznan po-
krzywdzonych istotnie cze$ciej uzasadniano oceng
ich zeznan z przewaga kryteriow przedmiotowych nad
podmiotowymi (95,9%) w poréwnaniu z zeznania-
mi $wiadkoéw postronnych (79,9%, x> (3) = 21,21, p <
0,05). W przypadku $wiadkéw powigzanych rodzinnie
z oskarzonym istotnie rzadziej zdarzaly si¢ takie oceny
zeznan, w ktorych sad nie przywotat zadnych kryteriow
(0,9%) w poréwnaniu z oceng $§wiadkow niepowigza-
nych z oskarzonym (6,3%). Ponadto w przypadku §wiad-
kéw powigzanych istotnie czesciej oceniano ich zezna-
nia, uzywajac rownej liczby kryteriow przedmiotowych
i podmiotowych (13,2%) niz niepowiazanych (6,3%,
22 (3)=10,69, p <0,05).

Wreszcie, na stosunek kryteriow podmiotowych do
przedmiotowych w ocenie zeznan ma wplyw takze fi-
nalna ocena zlozonych zeznan jako wiarygodnych lub
niewiarygodnych. Istotnie czesciej dochodzito do oceny
zeznan bez przywotania zadnych kryteridow w przypadku
zeznan uznanych za wiarygodne (6,4%) niz niewiary-
godne (0,7%). W ocenie zeznan uznanych za wiarygod-
ne czesciej dochodzito do jej uzasadnienia z przewaga
kryteriow przedmiotowych nad podmiotowymi w po-
roOwnaniu z zeznaniami uznanymi za niewiarygodne.
Wreszcie, w przypadku zeznan niewiarygodnych istotnie
czesciej oceng te uzasadniano taka samg liczba kryteriow
przedmiotowych co podmiotowych (19,4%) w poréwna-
niu z zeznaniami wiarygodnymi (4,1%, * (3) = 42,06,
p< 0,05).

Nastepnie dokonano poglegbionej analizy dotyczacej
sredniej liczby kryteriow podmiotowych i przedmioto-
wych przywolywanych w uzasadnieniach wyrokéw sg-
dowych.

jako sad zlokalizowany w miescie bedacym jednoczesnie
siedzibg sadu okrggowego) oraz malym sadzie rejonowym
(SR w Brzesku) zlokalizowanym w miescie, ktére nie jest
jednoczesnie siedzibg sadu okrggowego.

Analiza wskazuje na statystycznie istotne rozni-
ce $redniej liczby uzytych kryteriow (zardwno przed-
miotowych, jak 1 podmiotowych) w zaleznosci od
wielkosci sadu, ktéry dokonuje oceny (Z = -4,19,
p < 0,05 oraz Z = -5,03, p < 0,05, odpowiednio). In-
nymi stowy — sedziowie orzekajacy w duzym sadzie
(sadzie rejonowym w miescie bedacym jednoczesnie
siedzibg sadu okregowego) uzywaja wigcej kryteriow
przedmiotowych i mniej podmiotowych niz s¢dziowie
orzekajacy w matym sadzie (zlokalizowanym w miescie
niebgdacym siedzibg sadu okregowego). Ponadto stwier-
dzono istotne statystycznie réznice $redniej liczby przy-
wotanych kryteriow przedmiotowych i podmiotowych
w zaleznosci od powagi przestepstwa bedacego przed-
miotem postepowania (H = 14,34, p < 0,051 H = 11,98,
p < 0,05, odpowiednio). Sady przywotuja istotnie mniej
kryteriow przedmiotowych w ocenie zeznan ztozonych
w sprawach cigzkich niz lekkich wystepkow (Z = -3,88,
p < 0,05). Roznica $redniej liczby kryteriow przedmio-
towych przywotanych w ocenie zeznan w sprawach
cigzkich 1 $rednich byta bliska istotnosci statystycznej
(Z =-191, p = 0,56). Sady przywoluja rowniez istot-
nie mniej kryteriow przedmiotowych w ocenie zeznan
ztozonych w sprawach §rednich niz lekkich wystepkow
(Z = -2,12, p < 0,05). Stwierdzono ponadto, ze sady
przywolujg istotnie mniej kryteriow podmiotowych
w sprawach ci¢zkich niz $rednich i lekkich wystepkow
(Z=-3,38, p<0,05 oraz Z=-2,61, p < 0,05, odpowied-
nio). Réznica w liczbie zastosowanych kryteriow pod-
miotowych w sprawach $rednich i lekkich wystepkow
nie byta statystycznie istotna.

Stwierdzono rowniez istotne roéznice w $redniej licz-
bie kryteriow przedmiotowych i podmiotowych w za-
leznosci od charakterystyk przestuchiwanych $wiad-
kow. Sedziowie przywotuja istotnie wigcej kryteriow
przedmiotowych w ocenie zeznan pokrzywdzonych niz
swiadkéw postronnych (Z = -7,87, p < 0,05). Ponadto
wyniki sugeruja, ze sedziowie przywoluja srednio wiecej
kryteriow przedmiotowych w ocenie zeznan swiadkow
powiazanych z oskarzonym niz z nim niepowigzanych
(Z = -6,11, p < 0,05). Analogiczng tendencj¢ zaobser-
wowano w odniesieniu do kryteriow podmiotowych
(Z=-2,88, p<0,05).

Wreszcie, odnotowano, ze sady przywotuja istotnie
wigcej kryteriow zaréwno przedmiotowych, jak i pod-
miotowych, gdy uznaja zeznania za niewiarygodne (lub
cze$ciowo niewiarygodne) niz gdy oceniaja je jako wia-
rygodne (Z=-2,51, p <0,05 oraz Z=-7,46, p < 0,05).

Czynniki wptywajace na decyzje o wiarygodnosci
lub braku wiarygodnosci zeznan $wiadkow

Poszukiwanie odpowiedzi na drugie z pytan ba-
dawczych, dotyczace wpltywu wybranych czynnikow
na finalng ocen¢ zeznan $§wiadka, ujawnilo interesujace
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rezultaty. Sedziowie rzadziej uznaja zeznania pokrzyw-
dzonych za niewiarygodne (15,1%) niz zeznania po-
stronnych $wiadkow przestepstwa (22,4%, x* (1) = 3,69,
p< 0,05).

Ponadto wszystkie (N = 2) zeznania maloletnich
byty uznane za niewiarygodne (lub cz¢Sciowo niewia-
rygodne), podczas gdy zeznania osob starszych (65+)
—w 21,1% przypadkéw i w 20,7% — zeznania 0so6b doro-
stych (16-64). Zaobserwowana zalezno$¢ jest istotna sta-
tystycznie (* (2) = 7,58, p < 0,05). Ze wzgledu jednak na
to, ze zatozenie testu y? zostato ztamane (33,3% komorek
tabeli krzyzowej ma liczebno$¢ oczekiwang mniejsza niz
5), wynik nalezy traktowaé z ostrozno$cia.

Wreszcie, zeznania 0s6b powigzanych rodzinnie
z oskarzonym byly istotnie czg¢éciej uznawane za nie-
wiarygodne (37,7%) niz zeznania $wiadkéw niepowig-
zanych z oskarzonym (17,4%, x> (1) = 22,17, p < 0,05).
Analogiczng tendencje zaobserwowano w ocenie zeznan
swiadkéw powotanych z inicjatywy oskarzonego lub
jego petnomocnika (30,6% zeznan uznanych za niewia-
rygodne w porownaniu z zeznaniami $wiadkow powo-
fanych z inicjatywy innych podmiotow [19,9%], cho¢
réznica nie okazala si¢ statystycznie istotna).

Dyskusja wynikow

Srednia liczba $wiadkow przestuchanych w obu sa-
dach rejonowych wskazuje, ze zeznania §wiadkow pozo-
staja jednym z najistotniejszych §rodkéw dowodowych
wykorzystywanych w sprawach karnych. Wydaje sig,
ze to potwierdza powszechne w literaturze przekonanie
o doniostosci tego $rodka dowodowego (np. de Poot,
Bokhorst, van Koppen, Muller, 2004; Waltos, 1985). Ba-
dania potwierdzaja, ze sedziowie i tawnicy (w systemie
common law) polegaja na dowodzie z zeznan $wiadkow
(np. Semmler, Brewer, Douglas, 2011; Vallas, 2011).
Poza przedmiotem niniejszych badan bylo ustalenie
struktury dowodow w analizowanych sprawach, nie spo-
sob zatem przesadzi¢, czy zeznania $wiadkéw dominuja
nad innymi $rodkami dowodowymi przeprowadzonymi
w sprawie i czy w ocenie dowodoéw przydawana jest im
wicksza waga niz innym rodzajom dowodow.

Zastanawiajgce jest, ze sady przestuchujg tak znacza-
ca liczbe $wiadkow, a jednoczesnie ocena ich zeznan wy-
daje si¢ powierzchowna. Po pierwsze, ponad 10% zeznan
ztozonych na rozprawie w ogole nie zostata poddana oce-
nie przez sad w uzasadnieniu wyroku. Po drugie, srednia
liczbe kryteriow oceny zeznan przywotanych w uzasad-
nieniach trudno uznaé za znaczacg. S¢dziowie uzywali
stosunkowo niewielu kryteridw przedmiotowych i jesz-
cze mniej podmiotowych. Zwlaszcza w kwestii kryteriow
podmiotowych zaobserwowa¢ mozna szczegdlng nie-
che¢ sedziow do ich przywolywania w uzasadnieniach.
Rezultat ten jest do§¢ zaskakujacy w swietle wyrazanego

wielokrotnie w orzecznictwie polskich sadéw stanowi-
ska o wadze, jaka dla oceny zeznan ma uwzglednienie
zardwno tresci zeznania, jak i osoby zeznajacego $wiad-
ka (wyrok SN z dnia 24.11.1975, 11 KR 254/75; wyrok
SN z dnia 10.08.2005, II KK 410/04). Dlaczego wigc
sady nie sa sktonne powolywac si¢ na kryteria podmio-
towe w ocenie zeznan §wiadkow? By¢ moze sedziowie
obawiajg si¢ uzasadnia¢ swoje oceny argumentami, ktore
moga si¢ wydawac ,,ulotne” i ,,nienamacalne”. Stosun-
kowo fatwo jest wykazac, ze zeznanie jest wewnetrznie
spdjne (lub niespojne) albo zgodne (lub niezgodne) z po-
zostaltym materialem dowodowym poprzez wskazanie
wlasciwych fragmentow protokotu przestuchania albo
innych dowodow. Trudniej natomiast wykazaé, ze §wia-
dek byt (lub nie) pewny siebie czy tez zeznawal sponta-
nicznie (lub sprawial wrazenie wyuczonego). Mimo to
sedziowie nie powinni rezygnowac z odwolywania si¢
do kryteriow podmiotowych w ocenie zeznan. Nie po-
mijaja podmiotowych aspektow (np. kwestii motywacji
do zlozenia zeznan) takze psychologiczne narzgdzia do
oceny psychologicznej prawdziwosci zeznan, jak choc-
by ,,Ocena prawdziwoS$ci zeznania” (Statement Validity
Analysis, SVA; Memon, Vrij, Bull, 2003), tym samym nie
powinny one by¢ lekcewazone w prawnej ocenie wia-
rygodnosci. Niemniej jednak nie ulega watpliwosci, ze
kryteria podmiotowe powinny stanowi¢ uzupelnienie
oceny tresci zeznania na podstawie kryteriow o charakte-
rze przedmiotowym.

Wreszcie, o powierzchownos$ci prawnej oceny ze-
znan $wiadezy czgstotliwo$¢ powotywania si¢ na kon-
kretne kryteria oceny zeznan. W uzasadnieniach domi-
nowaly trzy kryteria oceny o charakterze przedmioto-
wym — zgodno$¢ z pozostalym materialem dowodowym,
logiczno$¢ zeznan i ich wewngtrzna spojno$¢, natomiast
w ramach kryteriow podmiotowych — te odwotujace si¢
do motywacji zeznajacego §wiadka. Nie ulega watpliwo-
Sci, ze najwickszg wage sady przywiazuja do kryterium
zgodnosci z pozostatym materiatem dowodowym. Skla-
nia je pewnie zresztg ku temu stanowisko Sadu Najwyz-
szego, ktory w jednym z orzeczen wskazat, ze o wiary-
godnosci zeznan $wiadka decyduje przede wszystkim to,
czy znalazly one przekonywajace potwierdzenie w pozo-
statym do dyspozycji sadu materiale dowodowym. Jedy-
nie przy braku takiego potwierdzenia przy ocenie zeznan
moga mie¢ znaczenie takze inne okolicznosci (wyrok
SN z dnia 28 maja 1979 roku, I KR 91/79). Wydaje si¢
jednak, ze takie stanowisko jest nadmiernie uproszczone
inie uwzglednia ztozono$ci samych zeznan, jak i procesu
ich oceny. Takie przekonanie — jesli w istocie jest podzie-
lane przez s¢dziow — moze przyczyniaé si¢ nicjako do
lekcewazenia wagi procesu oceny zeznan. Skoro dopiero
stwierdzenie niezgodnos$ci zeznan z pozostatymi dowo-
dami ma uruchamia¢ bardziej wnikliwag ocen¢ zeznan,
to poki takiej oczywistej sprzecznosci nie dostrzezono,
poty ocena pozostaje powierzchowna i ogdlnikowa. To
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niepokojace ze wzgledu na wagg, jaka ocena dowodow
odgrywa w procesie dokonywania ustalen faktycznych
w sprawach karnych.

Wciaz bez odpowiedzi pozostaje pytanie: czy fak-
tyczna ocena zeznan jest tak powierzchowna, jak wynika
z przeprowadzonej analizy uzasadnien wyrokéw sado-
wych? Mozna argumentowac, ze tak jest w istocie — oce-
na jest ogolnikowa, co znajduje odzwierciedlenie w uza-
sadnieniu, w ktorym se¢dziowie przywoluja niewiele
utartych kryteridow oceny. Mozna roéwniez postawic tezg,
ze ocena zeznan jest wnikliwa na etapie przeshuchania
$wiadka czy przed podj¢ciem decyzji co do wyroku kon-
czacego postgpowanie, a jedynie pisemne uzasadnienie
wyroku (ktore zwykle powstaje w kilka tygodni po oglo-
szeniu wyroku) jest sztampowe i ogdlnikowe. Nie mozna
wykluczyé, ze pisemne uzasadnienie nie odzwierciedla
(cho¢ powinno) faktycznego przebiegu procesu oceny
zeznan. Ta rozbiezno$¢ moze wynikac z kilku przyczyn.
Po pierwsze, z rutyny. Sedziowie przygotowuja uzasad-
nienia w pewien schematyczny, sztampowy sposob po-
wielany w kolejnych uzasadnieniach. Po drugie, moze
by¢ ona rezultatem confirmation bias (Nisbett, Ross,
1980; Rosenthal, 1994; Synder, Swan, 1978). Jesli sad
na etapie wyrokowania podejmuje decyzj¢ o winie (lub
niewinnosci) oskarzonego, to przygotowujac uzasadnie-
nie, moze mie¢ tendencj¢ do interpretowania dowodow
podlegajacych ocenie zgodnie z przekonaniem o (braku)
odpowiedzialno$ci za przestepstwo. Innymi stowy, jesli
sad wydal wyrok skazujacy, to moze obdarzy¢ walorem
wiarygodnosci te dowody (lub te aspekty dowodu np. ze-
znan $wiadka), ktore przemawiajg za wing oskarzonego,
a pomijac te $rodki dowodowe (lub ich aspekty), ktore
sa sprzeczne z tezg o odpowiedzialno$ci oskarzonego
za przestepstwo. Po trzecie wreszcie, powierzchownosé
oceny moze wynika¢ z tego, ze s¢dziowie kieruja si¢
intuicja w ocenie zeznan $wiadkéw, a jedynie post fac-
tum — przygotowujac uzasadnienie — uzasadniajg ocen¢
wiarygodnosci rozpoznawalnymi kryteriami oceny. Bez
wzgledu na rzeczywiste przyczyny wspomnianej ogolni-
kowosci oceny wiarygodnosci zeznan $wiadkow w uza-
sadnieniu pisemnym wyroku sadu rodzi ona powazne
konsekwencje. Jesli ktoras ze stron postepowania decy-
duje si¢ na ztozenie apelacji, to w srodku odwotawczym
powinna wskazaé zarzuty wobec zaskarzanego orzecze-
nia. Jesli, dla przyktadu, strona chce podnies¢ w apela-
cji, ze sad nieprawidtowo ocenil dowody (przydat walor
wiarygodnos$ci zeznaniom $wiadka, ktore byly w opinii
strony niewiarygodne), to powinien moc wskaza¢ bledy
w rozumowaniu i ocenie sagdu. Dokladna ocena, odzwier-
ciedlona w uzasadnieniu pisemnym, umozliwia rowniez
sadowi wyzszej instancji przesledzenie procesu oceny
przeprowadzonej przez sad nizszej instancji. W postepo-
waniu apelacyjnym sady rzadko prowadza postgpowanie
dowodowe, a zwlaszcza w petnym zakresie, w szczegol-

nosci gdy dowdd zostat juz przeprowadzony przez sad
nizszej instancji.

Wydaje sie, ze sgdziowie w przypadku, gdy ostatecz-
nie uznaja zeznania za niewiarygodne (lub czegsciowo
niewiarygodne), podchodza do uzasadnienia procesu
oceny zeznan nieco bardziej wnikliwie. Mozna odnies¢
zresztg wrazenie, ze uznanie zeznan za wiarygodne jest
pewnym standardem w polskim procesie karnym, skoro
blisko 80% zeznan wszystkich §wiadkow, ktorych relacje
zostaty poddane ocenie, zostato uznane za wiarygodne.
Kiedy natomiast sady odmawiaja waloru wiarygodnosci
zeznaniom, woéwczas podaja wiecej prawnych kryteriow
oceny tego stanu rzeczy niz gdy uznajg je za wiarygodne.
Ponadto w tym przypadku sady istotnie rzadziej (i ge-
neralnie niezwykle rzadko) w pordwnaniu z zeznaniami
ocenionymi jako wiarygodne dopuszczaja sytuacje, by
ocena zeznan nie pociggata za sobg zadnych kryteriow
oceny. Sady nie tylko podaja w sytuacji oceny zeznan
niewiarygodnych wigcej kryteriow przedmiotowych, ale
i podmiotowych, cho¢, co nalezy podkresli¢, nie byto
statystycznie istotnej réznicy w liczbie zeznan, ktore zo-
statyby ocenione z przewaga kryteriow podmiotowych
nad przedmiotowymi mi¢dzy zeznaniami uznanymi za
wiarygodne i niewiarygodne. Co cickawe wszakze, to
fakt, ze taka istotna i znaczaca réznica dotyczyla zeznan,
w ktorych do oceny uzyto takiej samej liczby kryte-
ri6w obu typow — do takiej sytuacji dochodzito czgsciej
w przypadku zeznan uznanych za niewiarygodne. Wyda-
je sig, ze to potwierdza wyrazone przez Plachte (1985)
przekonanie, ze sady maja tendencj¢ do uzasadniania
braku wiarygodno$ci zeznan kryteriami o charakterze
podmiotowym, a kryteriami przedmiotowymi — ich wia-
rygodnosci. Zdaniem Plachty (1985) wynika to z faktu,
ze gdy sedziowie uznajg zeznania za wiarygodne, si¢gaja
do tre$ci dowodu, odnajdujac w nim wystarczajace pod-
stawy do swojej oceny. Natomiast gdy poddaja w wat-
pliwo$¢ wiarygodnos$¢ zeznania, si¢gaja po dodatkowe
argumenty podwazajace analizowany srodek dowodowy
—w tym przypadku niejako ,,zewnetrzny” w stosunku do
tresci dowodu, dotyczacy jego zrodta.

Analiza uzyskanych wynikéw prowadzi do interesu-
jacych wnioskow co do wptywu pewnych charakterystyk
zaro6wno spraw karnych, jak i samych $wiadkoéw na oce-
n¢ zeznan. S¢dziowie uzywajg istotnie mniej kryteriow
oceny zeznan zltozonych w sprawach o powazne wy-
stepki w poréwnaniu z wystepkami $rednimi i lekkimi.
Co wigcej, dotyczy to zaréwno liczby przedmiotowych,
jak i podmiotowych kryteriéw oceny zeznan ztozonych
w postepowaniach dotyczacych wystepkow powaznych.
To moze niepokoi¢ szczegodlnie, gdyz w sprawach o takie
przestepstwa, jak naduzycia seksualne wobec matolet-
nich, oszustwa czy rozboje, oczekuje si¢ od sadow orze-
kajacych w tych kategoriach spraw szczegdlnie skrupu-
latnej oceny dowodow. Pozostaje mie¢ nadzieje (choé
relacjonowane badania nie dostarczaja dowodow na po-
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parcie tej tezy), ze im powazniejsze przestepstwo, w tym
wigkszym stopniu sady polegaja na innych niz osobowe
srodkach dowodowych. By¢ moze w przypadku prze-
stepstw powaznych takze dzialania organdéw $cigania
na etapie postepowania przygotowawczego sa ukierun-
kowane z wigksza intensywnoscig na poszukiwanie do-
wodow rzeczowych, ktdre potem na rozprawie dominuja
w postgpowaniu dowodowym.

W odniesieniu do rodzajow kryteriéw przywotywa-
nych przez sady zaobserwowano roéznice w czgstotliwo-
$ci powolywania si¢ na rodzaj kryteriow oceny w zalez-
nosci od wielkosci sadu. W Sadzie Rejonowym dla Kra-
kowa-Nowej Huty (tzw. duzym sadzie z racji lokalizacji
w miescie, bedacym jednoczesnie siedziba sadu okrego-
wego) istotnie czesciej postugiwano si¢ w ocenie zeznan
kryteriami o charakterze przedmiotowym, a rzadziej pod-
miotowym, niz w Sadzie Rejonowym w Brzesku (tzw.
matym sadzie, czyli bedacym wylacznie siedzibag sadu
tego szczebla). W zeznaniach ocenianych przez sedziow
w ,,malym” sadzie rejonowym istotnie czg¢sciej zdarzaly
si¢ takie zeznania, w ocenie ktorych przewazaty kryteria
podmiotowe nad przedmiotowymi oraz takie, w ktorych
liczba kryteriow obu typow byla rowna, niz w ,,duzym”
sadzie. Trudno jednoznacznie przesadzi¢, dlaczego w sa-
dzie w duzym osrodku zaobserwowany zostal wickszy
dystans wobec kryteriow podmiotowych w poréwnaniu
z matym o$rodkiem.

Okazuje si¢, ze rola §wiadka w postepowaniu ma
istotny wptyw na liczbe oraz rodzaj powotywanych kry-
teri6w oceny zeznan. Po pierwsze, sedziowie powoluja
wigcej kryteriow oceny, gdy oceniaja zeznania pokrzyw-
dzonego, niz w przypadku oceniania zeznan postronne-
go $wiadka. Ponadto w ocenie zeznan pokrzywdzonych
czesciej postuguja si¢ kryteriami przedmiotowymi niz
podmiotowymi w poréwnaniu z zeznaniami $wiadkow
postronnych. Wreszcie — wyniki sugeruja, ze zeznania
pokrzywdzonych sa czgéciej uznawane za wiarygod-
ne niz zeznania $wiadkéw postronnych. Innymi stowy
— sady dokonuja bardziej wnikliwej oceny zeznan po-
krzywdzonych, sa bardziej sktonne uzasadnia¢ zeznania
pokrzywdzonych, powotujac si¢ na kryteria przedmioto-
we (a zatem odnoszace si¢ do treSci zeznan), i co wig-
cej — czegsciej niz §wiadkow postronnych uwazajg ich
za wiarygodnych. Wydaje si¢ zatem, ze s¢dziowie maja
wicksze zaufanie do zeznan pokrzywdzonych niz $wiad-
kow postronnych, ale wnikliwiej oceniaja, czy zeznania
ofiar przestepstw rzeczywiscie na to zaufanie zastuguja.
Ponadto oceng te¢ uzasadniajg bardziej ,,uchwytnymi”
i ,,namacalnymi” argumentami o charakterze przedmio-
towym raczej niz argumentami osobowymi. By¢ moze
sedziowie maja przekonanie, ze motywacja pokrzywdzo-
nych do ztozenia zeznan, w tym zeznan okre$lonej tresci,
jest w wigkszosci przypadkow podyktowana (uwazanym
za watpliwe) zainteresowaniem okreslonym rezultatem
postepowania (najczesciej skazaniem oskarzonego).

To w odczuciu s¢dzidow moze, niejako automatycznie,
rzuca¢ pewien cien na wiarygodno$é pokrzywdzonego.
By¢ moze z tego wzgledu wiasnie s¢dziowie sg bardziej
sktonni uzasadnia¢ wiarygodnos¢ zeznan pokrzywdzo-
nych, powotujac si¢ na kryteria, w ich ocenie, bardziej
przekonujace.

Pewne ostrozne wnioski mozna wysnu¢ w odnie-
sieniu do wptywu wieku na ocen¢ zeznan $wiadkow
w Swietle prezentowanych wynikdéw. Po pierwsze, od-
notowano, ze im starszy $wiadek, tym mniej kryteriow
oceny zeznan powoluja sedziowie. Zwigzek ten okazal
si¢ staby, ale sugeruje, ze sady dokonuja bardziej wnikli-
wiej oceny zeznan miodszych $wiadkow, w tym dzieci.
Liczne badania nad zeznaniami dzieci (przeglad badan
mozna znalez¢ w pracy autorstwa Principe, Greenhoot
i Ceci, 2014) wskazuja, ze dzieci, w szczegdlnosci mtod-
sze, dostarczaja mniej informacji niz dorosli i dzieci
starsze (Pipe, Lamb, Orbach, Esplin, 2004), czg¢sciej
nieprawidtowo relacjonuja wiek, wage i wzrost spraw-
cy przestgpstwa (Pozzulo, 2007) i s bardziej podatne na
sugestie niz dorosli (Melnyk, Crossman, Scullin, 2007).
By¢ moze s¢dziowie — §wiadomi tych ograniczen pamig-
ci i zeznan dzieci w roli $wiadkdéw — bardziej wnikliwie
podchodza do zeznan matoletnich. Niepokoi wszakze, ze
podobna uwazno$¢ nie towarzyszy ocenie zeznan swiad-
kéw w podesztym wieku, ktorych sposob poznawczego
funkcjonowania odbiega od funkcjonowania osob doro-
stych (Mueller-Johnson, Ceci, 2007). Zainteresowanie
badaczy pamiecig i zeznaniami 0sob starszych jest jed-
nak zdecydowanie ,$wiezsze” niz zeznaniami dzieci i,
by¢ moze, wiedza ta nie przenikneta jeszcze do systemu
wymiaru sprawiedliwosci. Nieco bardziej niepokojace sa
obserwacje dotyczace wplywu wieku na oceng zeznan
jako wiarygodnych lub niewiarygodnych. Okazuje sig,
ze zeznania $wiadkow do 15. roku zycia byty czgsciej niz
u pozostatych kategorii $wiadkéw uznawane za niewia-
rygodne. Ze wzgledu jednak na niespetnienie wszystkich
wymogow analizy statystycznej nalezy wyciaga¢ bardzo
ostrozne wnioski. Zawodowi uczestnicy procesu karne-
go niejednokrotnie wskazuja, ze zeznania dzieci s3 mniej
godne zaufania niz dorostych (Benton, Ross, Bradshaw,
Thomas, Bradshaw, 2006; Granhag i in., 2005). W wielu
jurysdykcjach pokutowata przez wiele lat — i by¢ moze
wciaz pokutuje — podejrzliwo$¢ wobec zeznan tej katego-
rii $wiadkdéw (Bala, Ramakrishnan, Lindsay, Lee, 2005).
Nie mozna wykluczy¢, ze ta podejrzliwos¢ przenika row-
niez polski system wymiaru sprawiedliwos$ci karnej.

Zaobserwowano rowniez, ze sady istotnie wigcej
kryteriow oceny zeznan przywotuja woéwczas, gdy oce-
niaja zeznania $wiadkow przestuchanych z udzialem
bieglego psychologa niz bez jego udziatu. Zgodnie z art.
192 § 2 k.p.k. jezeli istnieje watpliwos¢ co do stanu
psychicznego $wiadka, jego stanu rozwoju umystowe-
go, zdolnosci postrzegania lub odtwarzania przez niego
postrzezen, sad lub prokurator moze zarzadzi¢ przestu-
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chanie $swiadka z udziatem bieglego lekarza lub biegte-
go psychologa, a $wiadek nie moze si¢ temu sprzeciwic.
Art. 194 § 4 k.p.k. wskazuje ponadto, ze §wiadka mozna
podda¢ badaniu psychologicznemu. W praktyce zatem
przestuchanie z udzialem biegltego obejmuje réwniez
sporzadzenie opinii sadowo-psychologicznej dotyczacej
psychologicznej prawdziwosci zlozonych  zeznan.
Wigksza liczba przywotanych kryteriow oceny zeznan
w przypadku $wiadkow, ktorych zeznania poddane zo-
staly rowniez ocenie psychologa, prawdopodobnic wy-
nika z tego, ze s¢dziowie czerpia z opinii psychologicz-
nych argumenty na poparcie swojej — prawnej — oceny
dowodu z zeznan §wiadka. Wiele kryteridéw prawnej oce-
ny zbieznych jest zreszta z kryteriami psychologicznej
prawdziwosci zeznan wskazanymi w najpowszechniej
stosowanym narzedziu do jej oceny, a mianowicie wspo-
mnianej juz ,,Ocenie prawdziwos$ci zeznania” (Statement
Validity Analysis, SVA). SVA sktada si¢ z kilku elemen-
tow, sposrod ktorych najistotniejsza jest oparta na kry-
teriach analiza tresci (Criteria-Based Content Analysis,
CBCA), ktora zawiera 19 kryteridw tresciowych praw-
dziwosci zeznania. Dla przyktadu: kryterium tresciowym
wystepujacym w CBCA jest ,,logiczna struktura” (logic
structure), jest ono spetnione, gdy relacja zasadniczo ma
sens, jest spdjna i logiczna, a poszczegdlne jej czesci nie
sa ze sobg sprzeczne (Memon i in., 2003), odpowiada
prawnym kryteriom logicznos$ci zeznan i wewngtrznej
spojnosci. Z kolei kryteria CBCA — ,,duza liczba szcze-
g6tow” (appropriate quantity of detail) oraz ,nicustruk-
turyzowany sposob prezentacji” (unstructured produc-
tion) — odpowiadajg prawnym kryteriom szczegotowosci
zeznan i spontaniczno$ci zeznan.

Ciekawe rezultaty zaobserwowano w odniesieniu do
oceny zeznan $wiadkow powigzanych rodzinnie z oskar-
zonym. Se¢dziowie w uzasadnieniach podaja wigcej
kryteriow, kiedy oceniajg zeznania swiadkéw bedacych
osobami najblizszymi dla oskarzonego (w rozumieniu
0s6b uprawnionych do odmowy skladania zeznan na
podstawie art. 182 k.p.k.) w poréwnaniu ze $wiadkami,
ktorych nie taczy z oskarzonym ten rodzaj relacji. Po-
nadto, w przypadku zeznan 0séb najblizszych oskarzone-
mu istotnie rzadziej, w porownaniu ze $wiadkami z nim
niepowiazanymi, zdarzalo si¢, by oceny zeznan sad nie
uzasadnil zadnymi jej kryteriami. Sady w odniesieniu
do tej kategorii $wiadkow powotywaly zarowno wigcej
kryteriow o charakterze przedmiotowym, jak i podmio-
towym. Mozna domniemywacé, ze oceniajgc zeznania
0sob najblizszych oskarzonym, s¢dziowie dokonuja bar-
dziej wnikliwej analizy ich zeznan. Co ciekawe — bez
wzgledu na wnikliwo$¢ tej oceny zeznania osdb najbliz-
szych oskarzonemu byly istotnie czgsciej uznawane za
niewiarygodne niz zeznania 0séb z nim niezwigzanych.
To moze sugerowaé pewne uprzedzenie sadoéw do $wiad-
kéw bedacych osobami najblizszymi oskarzonemu, cho¢
nie ulega watpliwosci, ze powinny one podchodzi¢ do

kazdego rodzaju dowodu obiektywnie i bez uprzedzen
(Plachta, 1985). Naiwnoscig bytoby jednak sadzi¢, ze s¢-
dziowie nie ulegaja réznego rodzaju uprzedzeniom i ze
nie wazg one na podejmowanych w procesie karnym de-
cyzjach, zwlaszcza gdy dotycza one osoby oskarzonego
(Rachlinski, Johnson, Wistrich, Guthrie, 2009; Wistrich,
Rachlinski, 2017). Niemniej jednak, skoro mozliwa jest
stronniczo$¢ sadoéw ze wzgledu na pewne charakterysty-
ki czy wlasciwosci oskarzonego, to zapewne mozliwe
jest, ze ulegaja one uprzedzeniom wzgledem $wiadkow
(a tym samym — posrednio — uprzedzenia te mogg wpty-
wac na ocen¢ odpowiedzialnosci oskarzonego). Trzeba
oczywiscie mieé¢ na wzgledzie, ze w przypadku s¢dziow
wiele ze srodkow, ktore w literaturze uchodza za takie,
ktére minimalizujg ich wptyw na podejmowane decyzje,
znajduje juz zastosowanie — sedziowie sa m.in. dobrze
wyksztalceni i wyszkoleni, maja do§wiadczenie w podej-
mowaniu trudnych decyzji, sg umotywowani, aby ich de-
cyzje byly stuszne. Ponosza odpowiedzialnos¢ za swoje
decyzje: podejmuja je publicznie, ich decyzje podlegaja
kontroli apelacyjnej, a ich awans zawodowy jest poprze-
dzony analizg dotychczasowego orzecznictwa (Wistrich,
Rachlinski, 2017).

Doniesienia z zakresu psychologii i prawa wskazuja,
ze dowod z zeznan $wiadkow (a przede wszystkim bledy
w zeznaniach, a takze zeznania falszywe) stanowi jedng
z kluczowych przyczyn, dla ktérych systemy prawne na
catym $wiecie borykaja si¢ z problemem pomytek sado-
wych (np. Huff, 1987; Rattner, 1988). Powierzchownos¢
oceny zeznan przez sady, zidentyfikowana w relacjo-
nowanych badaniach empirycznych, moze do pewnego
stopnia thumaczy¢, dlaczego tak cz¢sto do niestusznych
skazan dochodzi wtasnie w rezultacie nieprawdziwych
lub falszywych zeznan (np. Scheck, Neufeld, Dwyer,
2000). Powinno to jednak szczegdlnie uwrazliwi¢ se-
dzidéw na znaczenie wnikliwej i szczegétowej oceny ze-
znan. Fakt, Ze ocena zeznan (i innych dowodow w po-
stgpowaniu) ma charakter prawny, nie oznacza, ze moze
si¢ ona odbywa¢ w oderwaniu od wspolczesnej wiedzy
psychologicznej. Nie sposdb wyeliminowac btedéw po-
petnianych przez naocznych §wiadkow przestepstw, te
zawsze bedg si¢ zdarza¢. Niemniej mozna ograniczy¢ ich
wplyw na postgpowanie karne, do czego wiedza s¢dziow
umiejetnie stosowana w praktyce moze si¢ istotnie przy-
czynic.
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